11-18-80
Vol. 45  No. 224
Pages 76085-76428

ol

"W
€5

!

]

|

[~ 4 Do -
4 o-— —
—— - —
— ]
-
RSy, MG —
s P
Wullis  SeEAm—
L ——4
A REE—
A—  ~—
St ——

N —

S—— —
— -
- 3
-_——~ 3

2

§

n
fily
e

I

IIIIL'

i

Tuesday
November 18, 1980

Highlights

Briefings on How To Use the Federal Register—For details
on briefings in Washington, D.C., see announcement in the
Reader Aids section at the end of this issue.

76085

76147

76128

76095

76346

76356

Cuban and Haitian Entrants Executive Order

Solid Waste Disposal EPA makes available for
comment factors affecting accumulation of cadmium
by food-chain crops grown on land amended with
solid waste containing cadmium; comments by
1-2-81

Income Taxes Treasury/IRS provides final rules
relating to the foreign earned income exclusion and
the deduction for excess foreign living costs

Mortgage Insurance FHLBB issues final rules
concerning revision of real estate lending
regulations; effective 11-17-80

Air Pollution Control EPA proposes amendments
to test methods for viny! chloride; comments by
1-19-81 (Part II of this issue)

Prescription Drugs HHS/FDA issues class
labeling guideline for professional labeling of single-
entity barbiturate drug products; effective 11-18-80
(Part 11 of this issue)

CONTINUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sufidays, or on official holidays),
by the Office of the Féderal Régister, .National Archives and
Records Service, General’ S‘ervices,;\A'anifys‘tration, Washington;
D.C. 20408, under the Federal Register- Act’ (49'Stat. 500, as
amended; 44 US.C, Ch. 15) dnd 'the Tegulations of the

Administrative: Commiittee’ of the-Federal Regis‘te1; (1 CFR Ch. I).

Distribution 1sf made only by (the.Supermtendengpf Documents,

S e

U.S. Governmerit-Printing ‘Office, Washington,} D.G. 20402,

The Federal Registe\r provides a uniform, system, for making
available to the public regulatigis;afid-legal ngtices 1ssued by
Federal agencies. These clide” Presidential “proclamations and
Execu}ive Orders and Federal-agency dofuments having general
applicability and legal effect; documents required to be
published by Act of Congress and other Federal agency
documents of public mterest. Documents are on file for public
mspection n the Office of the Federal Register the day before
they are published, unless earlier filing 1s requested by the
1ssuIng agency.

The Federal Register will be furmshed by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for individual copies 1s $1.00
for each 1ssue, or $1.00 for each group of pages as actually
bound, Remit check or money order; made payable to the
Supenintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402,

There are no restrictions on the republication of matenal
appeaning in the Federal Register.

Area Code 202-523-5240

76376

76111

76404

76183

76087

76212

76370

76178

76276

76314

76346
76356
76370
76376

76404

Home Improvement HUD/FHGC makes changes in
maximum mortgage amounts for mortgage insurance
and home improvement loans; effective 11~18-80
(Part V of this issue)

Savings and Loan Associations FHLBB amends
net worth requirements imposed on institutions, the
accounts of which are insured by the Federal
Savings and Loan Insurance Corporation; and fssues
final rules concerning investment in consumer
loans, and corporate debt securities; effective
11-17-80

Air Pollution Control EPA proposes standards
that would limit atmospheric emigsions from
asphalt blowing stills and proposes to amend
priorty list to include asphalt-processing locations in
the source category; commentis by 1-19-81 (2
documents) {Part VI of this issue)

Medical Devices HEW/FDA proposes rule
(comments by 2-17-81) and sets hearing (1-22-81)
on mandatory device experience reporting

‘Government Employees OPM, in an interim

rulemaking, amends regulations for definition of a
child eligible for survivor annuity benefits and
health benefits coverage; comments by 1-18-81

Hospitals HHS/PHS proposes regulations for
making and guaranteeing loans for ¢onstruction and
modernization of hospitals and medical facilities;
comments by 1-19-80

Standards for Public Utility Advertising DOE/
ERA proposes voluntary guidelines and schedules
public hearing for December 17, 1980

Cable Television FCC issues order regarding

channel capacity and access channel requirements;
effective 11-10-80 ’

Privacy Act Documents
Navajo and Hopi Indian Relocation Commigsion

Sunshine.Act Meetings

Separate Parts of This Issue

Part I, EPA

Part Hll, HHS/FDA

Part IV, DOE/ERA

Part V, HUD/FHC

Part VI, EPA (2 documents)
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The President
EXECUTIVE ORDERS
Cuban and Haitian Entrants (EO 12251)

Executive Agencies

Agricuiture Department
See Farmers Home Administration.

Alcohol, Tobacco and Firearms Bureau

PROPOSED RULES

Firearms and ammunition, commerce in;
Explosive materials; recordkeeping and storage
requirements; miscellaneous and editorial
amendments

Army Department

See also Engineers Corps.
NOTICES

Jurisdictional transfer:
Fort Leonard Wood Military Reservation and
Mark Twain National Forest, Mo.

Meetings:
Shoreline Erosion Advisory Panel

Arts and Humanities, National Foundation
NOTICES
Meetings:

Humanities Panel

Music Advisory Panel

Census Bureau

NOTICES

Surveys, determinations, etc.:
Manufacturing area; annual

Centers for Disease Control

RULES

Clinical laboratories; license fee requirement
eliminated; final

Commerce Department
See Census Bureau; National Oceanic and
Atmospheric Administration.

Copyright Royaity Tribunal
NOTICES
Meetings; Sunshine Act

Defense Department

See also Army Department; Engineers Corps.
NOTICES

Travel per diem rates; civilian personnel; changes

Economic Regulatory Administration

PROPOSED RULES

Petroleum allocation and price regulations:
Crude oil entitlements, domestic; price control
access; cancellation of hearing

NOTICES

Consent Orders:
LaGloria Oil & Gas Co.

Public Utility Regulatory Policies Act of 1978:
76370 Advertising standard; proposed voluntary
guideline and hearing
Remedial orders:
76225 Claypool Hill Exxon
76223 Haines-Linesville Boat Livery et al.
76225 Howard's Exxon

Education Department
NOTICES
Meetings:
76223 Education of Disadvantaged Children National
Advisory Council

Energy Department
See also Economic Regulatory Administration;

Federal Energy Regulatory Commission.
NOTICES

Environmental statements; availability, etc.:
76223  Anvil Points Oil Shale Facility, Garfield County,
Colo.; mining, construction, and operation;
extension of time

Engineers Corps
RULES
Navigation regulations:
76144 Bi‘mana River, Cape Canaveral Air Force Station,
Fla.

Environmental Protection Agency

RULES

Hazardous waste programs, State; interim
authorizations:

76144 Arkansas -

Pesticide chemicals in or on raw agricultural
commodities; tolerances and exemptions, etc.:

76146 Carbaryl

76146 0,0-dimethyl S-[(4-0x0-1,2,3-benzotriazin-3 (4H)-
yl)methyl]phosphoredithioate

76145  Malathion

Wasle management, solid:

76147 Solid waste disposal facilities and practices;
classification criteria; cadmium accumulation by
food chain crops; interim rule and information
availability

PROPOSED RULES
Air pollutants, hazardous; national emission
standards:

76346 Vinyl chloride; test methods

Air pollution; standards of performance for new
stationary sources:

76404 Asphall processing and roofing manufacturing;
hearing

76427 Priorily list; asphalt rocfing plants category;
inclusion of asphalt processing locations

Air quality planning purposes; designation of areas:

76209 Iowa

Hazardous waste programs, Slate; interim
authorizations:

76210 Massachusetts; hearing
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guideline
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See Centers for Disease Control; Food and Drug
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CONSUMER SUBJECT LISTINGS

The following items have been identified by the
issuing agency as documents of particular
consumer interest. This listing highlights the broad
subject area of consumer interest followed by the
specific subject matter of the document, issuing
agency, and document category.

CLINICAL LABORATORIES
76148 Elimination of Federal license fees; Centers
for Disease Control; Rules.

SOCIAL SECURITY BENEFITS
76252 Contribution and benefit base quarter of
coverage amount; Social Security Administration;
Notices.
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Presidential Documents

Title 3—

The President

[FR Doc. 80-36151
Filed 11-17-80; 11:06 am]
Billing code 3195-01-M

Executive Order 12251 of November 15, 1980

Cuban and Haitian Entrémts

By the authority vested in me as President of the United States of America by
Section 501 of the Refugee Education Assistance Act of 1980 (Public Law 96—
422}, Chapter IlI of Title I of the Supplemental Appropriations and Rescission
Act, 1980 (94 Stat. 865; Public Law 96-304), and Section 301 of Title 3 of the
United States Code, and in order to provide for assistance to be made
available relating to Cuban and Haitian entrants, it is hereby ordered as
follows:

1-101. The Secretary of Health and Human Services is delegated the authori-
ties vested in the President pursuant to Sections 501 (a) and (b) of the Refugee
Education Assistance Act.

1-102. The funds appropriated to the President for Special Migration and
Refugee Assistance in Chapter II of Title I of the Supplemental Appropri-
ations and Rescission Act, 1980, are hereby made available to the Secretary of
Health and Human Services to reimburse State and local governments for
cash and medical assistance and social services pursuant to Section 1-101 of
this Order.

1-103. All the functions vested in the President by Section 501(c} of the
Refugee Education Assistance Act of 1980, are hereby delegated to the
Secretary of Health and Human Services.

1-104. In carrying out the functions delegated to him by Section 1-103 of this
Order, the Secretary of Health and Human Services shall ensure that among
the actions he takes or directs from time to time, he shall promptly take action
which provides assistance for those Cuban and Haitian entrants located or to
be located at Fort Indiantown Gap, Fort McCoy, Fort Chaffee, Fort Allen,
existing processing and reception sites in Florida, and such other sites as he
may designate.

1-105. Executive Order No. 12246 of October 10, 1980, is revoked.
1-106. This Order is effective November 15, 1980.

/e
THE WHITE HOUSE, ‘d”’
November 15, 1980.
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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicabiity and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations 1s sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 591

Allowances and Differentials; Remote
Worksite Commuting Allowance

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: OPM is increasing the daily
mileage allowance schedule and the
public transportation offset amount for
the Remote Worksite Gommuting
Allowance program to reflect increases
in automobile operating costs and
increases in public transit costs.

EFFECTIVE DATE: This schedule will
become effective the first day of the first
pay period on or after December 28,
1980.

FOR FURTHER INFORMATION CONTACT:
Richard J. Carney, (202) 632-6327.

SUPPLEMENTARY INFORMATION: The
daily mileage allowance schedule is
used to compute employee allowance
entitiement in commuting to those
eligible remote duty posts where daily
commuting by motor vehicle is
practicable. This allowance schedule is
based on the costs of operation (but not
ownership) of an automobile. OPM has
increased the allowance schedule
because of increases in costs of
gasoline, oil, tires, maintenance and
repairs. Based on changes in public
transportation costs in selected cities
around the country, OPM also increases
to $1.08 the public transportation offset
amount for those commuting situations
in which employees use agency-
provided transportation and for which a
fee is charged. The current amount is 70

cents for each round trip and may be
found in subchapter $3.6{1)(a) of Book
591, FPM Supplement 990-2.

On May 30, 1980 OPM published
proposed rules (at 45 FR 36416) for
public comment. The comment period
ended July 29, 1980. Comments on these
changes were received from one Federal
agency and three labor organizations.
The agency and two of the labor
organizations support the changes. The
other labor organization believes that
the mileage rates are inadequate
because they do not include the cost of
vehicle ownership (which includes
depreciation}. Since the program was
enacted in law in 1971 the mileage rates
have never included the cost of
ownership. Only those cost items
related to vehicle operation are included
in the mileage rate computation. These
include the cost of gas, oil, tires, and
maintenance and repairs.

Ownership costs have not been
considered in computing the mileage
rates because in OPM's judgment these
costs are not directly affected by or
cannot be attributed directly to
employment at a remote post of duty, as
such. Ownership costs include such
items as purchase price, finance
charges, licensing fees, taxes, insurance
and depreciation. These costs may differ
from place to place for a variely of
reasons but are not likely to be affected
because of duty at a remote post under
the allowance program. Vehicle
depreciation is an economic factor that
can be affected by several variables.
These include: Vehicle age; length of
ownership; mileage; model and body
type; manufacturer; mileage efficiency:
standard vs. optional equipment;
condition of body; mechanical condition;
general level of inflation; price of new
replacement vehicle; and supply/
demand in used car market, As with
other ownership costs, the rate of
depreciation may also differ from place
to place for a variety of reasons, but is
not likely to be affected significantly
solely because of duty at a remote post
under the allowance program.
Accordingly, the mileage rates reflect
only operating costs and not ownership
costs. OPM has determined that thisis a
significant regulatory change for the
purposes of E.O. 12044,

Federal Register
Vol. 45, No. 224

Tuesday. November 18, 1980

Office of Persannel Management.
Beverly M. Jones,
Issuance System Manager.

PART 591—ALLOWANCES AND
DIFFERENTIALS

Accordingly, the Office of Personnel
Management amends Appendix A to
Subpart C of Part 591 of the Title 5, Code
of Federal Regulations, to read as .
follows:

Appendix A of Subpart C—Daily Transpor-
tation Allowance Schedules, Commuting
Over Land by Private Motor Vehicle to
Remote Duty Posts

fegee Degee Degee

Round tp dstance n excess

of 50 rmiies.

Up 159 mies . . $042 S042 S04
1013, .. . .. 140 147 154
2029 .. . . .. 240 as2 264
N3 343 357 372
431043 . . 443 462 484
01053 . . 543 567 594
601069 . 642 672 7.04
TG 73 .. 742 raca 8.t4
80089 . . 842 882 924
N9, ... . S 943 987 10.00
1M0wLIes.. .. .. - 106 1000 1000
10t 119, . 1000 10.00 10.00
120123 . 1000 1000 1200
13010133, .. 1000 1000 1000
140t 143 . 10¢G 1000 10.00
1503 153 . 1260 1000 100G
160 t5 1689 1009 1000 10.00
170andover .. .. e 100 10.00 1000

tWnder the statute. $10 a day 1s the raomue allowance.

(5 U.S.C. 5942: EO 11609)
(FR D¢z 8333373 Fi 23 11-17-60: &45 am]
BILLING CODE 6325-01-M

5 CFR Parts 831 and 880

Civil Service Retirement Program and
Federal Employees Health Benefits
Program; Definition of a Child Eligible
for Survivor Annuity Benefits and
Health Benefits Coverage.

AGENCY: Office of Personnel
Management.

ACTION: Interim rulemaking, with
comments requested.

SUMMARY: OPM is amending its
regulations for the Civil Service
Retirement {CSR) and Federal
Employees Health Benefits (FEHB])
Programs to include examples of proofs
which may be accepted as evidence of a
child's dependency and statements of
the conditions under which it may be
necessary to deny survivor benefits from
the CSR System and coverage as a
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family member under the FEHB Program
to a child, even though the child was, or
is, a dependent. This action is being
taken to bring the regulations into
conformance with recent legislation.
DATES:

Effective date; January 2, 1980 through
the date that final regulations are
issued.

Comment date: Comments must be
received on or before January 19, 1981.

" ADDRESS: Send or deliver written
comments to Craig B. Pettibone,
Director, Office of Pay and Benefits
Policy, P.O. Box 57, Compensation
Group, Office of Personnel Management,
Washington, D.C. 20044.

FOR FURTHER iNFORMATION CONTACT:
Mary Angel, (202)-632-4684).

SUPPLEMENTARY INFORMATION From ,
October 1, 1956 through January 1, 1980,
the definition of a child eligible for
survivor annuity benefits under the Civil
Service Retirement (CSR) law included a
natural child who *. . . lived with the
Member or employee in a regular
parent-child relationship.” Prior to
December 1, 1977, the CSR System

interpreted the “lived with” requirement °

to mean that a natural child must have’
lived with the employee or Member at
the time of his or her death to be eligible
for survivor annuity benefits. A series of
court decisions since that date prompted
OPM to liberalize the definition of
“*child.” These decisions are summamzed
as follows:

Proctor v. U.S. [446 F. Supp. 418]
declared the “lived with" requirement
unconstitutional and prohibited OPM
from applying it. To comply with the
court order, effective December 1, 1977,
OPM no longer required that a natural
child have lived with the deceased
~ employee or Member. Jenkins v. C.S.C.

. (460 F, Supp. 611) retroactively extended
. the effect of Proctor v. U.S, to cover
children whose employee/annuitant
parents died on February 24, 1972 or
after. Jenkins is still pending on appeal
and pending further proceedings in that
case, December 1, 1977 will remain the
earliest date for payment of benefits. .
The Supreme Court has ruled in U.S. v.
Clark, No. 781513, February 26, 1980,

that the pre-January 2, 1980 “lived with”

requirement is met if the natural child
lived with the decedent at any time; the
child need not have been living with the
decedent at the time of-his or her death
to be eligible for survior annuity ‘
benefits, U.S. v, Clark involved the
surviving natural children of an
employee who died in 1974.

Also, from the,inception of the FEHB
Program in July 1960 through January 1,
1980, the definition of a child eligible for
coverage as a family member under the

FEHB law included a natural child who
lived *. . . with the-employee or
annuitant in a regular parent-child
relationship.”

Effective January 2, 1980, Public Law
96-179 amended the CSR Law and the
FEHB law to remove the “lived with”
requirement for natural children and to
substitute a dependency requirement for
all children. These regulations are
written to provide standards for
determining whether a child is a
dependent.

Office of Personnel Management.
Beverly M. Jones, s
Issuance System Manager.

Accordingly, OPM proposes to amend
Parts 831 and 890 of Title 5, Code of
Federal Regulations, as shown below.

1. The table of sections for Subpart |,
Part 831, is revised to read as follows:

PART 831—RETIREMENT

*x 7 % % * * ~

Subpart J—Death Benems

Sec.

831.1001 Time for filmg apphcahons

831.1002 Effective dates of survivor
annuities.

831.1003 Designation of beneficiary.

831.1004 Designation of agent.

831.1005 Proof of dependency.

831.1006 Exceptions.

* * * * *

Authority: 5 U.S.C. 8341.

" 2. Sections 831.1005 and 831.1006 are
added to read as follows:

§831.1 005 Proof of dependency. .
(a) A child is considered to have been

_ dependent on the deceased employee or

Member if he or she is:

(1) A legitimate child;

(2) An adopted child;

(3} A child for whom petition of
adoption was filed by the employee or
Member;

(4) A stepchild or- recogmzed natural
child who lived with the employee or
Member in a regular parent-child
relationship;

{5) A recognized natural child for
whom a judicial determination of
support has been obtained; or

(6) A recognized natural child to
whose support the employee or Member
made regular and substantial
contributions. -

(b) The following are examples of
proof of regular and substantial support. -
More than one of the following proofs

“may be required to show support.

(1) Evidence of eligibilityasa -
dependent child for benefits under other-
State or Federal programs; -

(2) Proof of inclusion of the child as a

dependent on the decedents’ income tax .

returns for the years immediately before
the employee’s or Member's death;

(3) Cancelled checks, money orders,
or receipts for periodic payments
received from the employee or Member
for or on behalf of the child;

{4) Evidence of goods or services
which show regular and substantial
contributions;

(5) Proof of coverage of the child as a
family member under the employee's or
Member's health benefits enrollment;

{8) Any other proof which OPM shall
find to be sufficient proof of support or
of paternity or maternity.

§831.1006 Exceptions

Survivor benefits may be denied to a
child:
~ (a) If evidence shows that the
deceased employee or Member did ot
recognize the child as his or her own
despite a willingness to support the
child, or

(bJ If evidence calls the child’s
paternity or maternity into doubt,
despite the deceased employee's or '
N}Ixel]:llber s recognition and support of the
chi

(Pub. L. 96-179)

3. Section 890.302 (b) {c), (d). and (e)
are redesignated as paragraphs (d), (),
(f), and (g) respectively and new
paragraphs (b) and (c) are added to read
as follows:

- PART 890—~FEDERAL EMPLOYEES '

HEALTH BENEFITS PHOGRAM
§ 890 302 Coverage of Iamlly members.

* k K & *

{b) Proof of dependency. (1) A child is
considered to be dependent on an
enrolled employee or annuitant if he or
she is:

(i) A legitimate child; .

(ii) An adopted child; !

(iii) A stepchild, foster child, or

‘recognized natural child who lives with

the enrolled employee or annuitant in &
regular parent-child relationship;

. (iv).A recognized natural child for
whom a judicial determination of
support has been obtained; or .

(v) A recognized natural child to
whose support the enrolled employee or
annuitant made regular and substuntial
contribution,

(2) The following are examples of
proof of regular and substantial support.
More than one of the following proofs
may be required to show support.

- (i) Evidence of eligibility as a
dependent -child for benefits under State

* or Federal programs;

(if) Proof of inclusion of the child as a
* dependent on the enrolled employee's or
annuitant's income tax returns;

(iii) Cancelled checks, money orders,
or receipts for periodic payments from
the enrolled employee or annuitant for
or on behalf of the child;
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(iv) Evidence of goods or services
which show regular and substantial
contributions:

(v) Any other evidence which OPM
shall find to be sufficient proof of
support or of paternity or maternity.

(c) Exceptions. Coverage as a family
member may be denied:

(1) if evidence shows that the
employee or annuifant did not recognize
the child as his or her own despite a
willingness to support the child, or

(2} if evidence calls the child's
paternity or maternity into doubt,
despite the employee’s or annuitant's
recognition and support of the child.

(Pub. L. 96-179)

{FR Doc. 80-35943 Filed 11-17-80" 8 45 am}
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Farmers Home Administration

7CFR Part 1980

[FCDA No. 10.428,Economic
Emergency Loans]

Economic Emergency Loans

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
regulations on guarantegd Economic
Emergency (EE) Loans. This action is
required to fully implement the
provisions of recently enacted
legislation, clarify the policies set forth
in the regulations, and to incorporate
certain changes which were published
as a proposed rule in the the Federal
Register {45 FR 12827) on February 27,
1980. This action is intended to
strengthen the test for credit elsewhere
requirements, clarify the use and terms
of EE loans, provide for a change in the
form of an applicant, expand and clarify
the definitions of “aquaculture™ and
“bona fide farmer”, and set forth the
procedure for extending “line of credit
agreements’.

pbATES: Effective date: Effective on
November 18, 1980.

Comment date: Comments are due on
or before January 19. 1981.

The reporting and recordkeeping
requirements contained in this rule will
be submitted for approval by the Office
of Management and Budget (OMB) in
accordance with the Federal Reports
Act of 1942. If OMB does not approve,
without change, the reporting and
recordkeeping requirements contained

in this rule, FmHA will revise the rule as
necessary 1o comply with the decision of
OMB. FmHA will publish a notice in &
future issue of the Federal Register
concerning OMB's decision on these
requirements.

ADDRESS: Submit written comments in
duplicate to the Office of the Chief,
Directives Management Branch, FmHA,
USDA. Room 6346-S, Washington, DC
20250. All written comments made
pursuant to this notice will be available
for public inspectiun at the address
given above.

FOR FURTHER INFORMATION CONTACT:
Mr. William Krause, FmHA, USDA,
Room 5344, South Agriculture Building,
14th and Independence Avenue, SW,
Washington, DC 20250. Telephone: (202}
447-6257.

SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
procedures established in Secretary’s
Memorandum No, 1955 to implement
Executive Order 12044, and has been
classified as “significant.”

The emergency nature of this action
warrants pubhication of this final actiun
without completion of a Final Impact
Statement A Final Impact Statement will
be developed after public comments
have been received.

Mr. Alex P. Mercure, Assistant
Secretary for Rural Development, has
determined that an emergency situation
exists which warrants publication
without opportunity for a public
comment period prior to this final action
in order to implement the provisions of
Public Law 96-220 to continue the
guaranteed EE loan program which was
recently suspended pending the
publication of this action. It is
imperative that guaranteed EE loans be
made readily available to assist farmers,
ranchers, and aquaculture operators
who are suffering economic stresses due
to'extreme adverse economic conditions
and cannot obtain agricultural credit
without an FmHA guarantee.

Further, pursuant to the
administrative procedure provisions in 3
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this emergency final
action are impracticable and contrary to
the public interest; and good cause is
found for making this emergency final
action effective less than 30 days after
publication of this document in the
Federal Register. Comments have been
solicited for 60 days after publication of
this document, and this emergency final
action will be scheduled for review so
that a final document discussing
comments received and any
amendments required can be published

in the Federal Register as soon as
possible.

OMB Circular No. A-95 regarding
State and local clearinghouse review of
Federal and Federally assisted programs
and projects is not applicable to this
action.

Various sections of Subpart F of Part
1980, Chapter XVIII, Title 7, Code of
Federal Regulations are amended to
include the provisions of Public Law 96—
220, enacted on March 30, 1980, which
amended Title II of Pub. L. 95-334
{Emergency Agricultural Credit Act of
1978). In addition, this Subpart is
amended to incorporate certain changes
which were published in the Federal
Register (45 FR 12827) for public
comment on Febryary 27, 1980. No
comments were received on that
proposal.

In addition to these changes, the
change to the introductory paragraph of
§ 1980.512 {b} and the change to
§ 1980.512 {e) are needed becduse when
they were published as a final rule in the
Federal Register (44 FR 75104} an
December 19, 1979, they contained
inadvertent wordings which, if left
unchanged, would contravene the intent
of the statutory terms “bona fide
farmer” and “character”, respectively.

The major changes to Subpart Fof -
Part 1980 are as follows:

1. § 1980.504 [d]} is amended to expand
and clarify the definition of
*Aquaculture”™.

2. § 1980.511 {b) is amended to provide
the criteria for determining if individual
and enlity type applicants meet the “test
for credit elsewhere” requirements
prescribed in this Subpart.

3. § 1980.511 (c} is amended to add
subparagraph {11) to show that Form
FmHA 449-10, “Applicant’s
Environmental Impact Evaluation,”
should be included when applicable.

4. § 1980.511 {d}{1) is amended to
require County Supervisors to determine
if environmental requirements are
complied with in complete EE loan
applications; and to require, under
certain conditions, that applications
with alternate fuels proposals be
forwarded to the State Office’s Engineer
for review and technical approval.

5. § 1980.512 {b} and (b}(1} are
amended to require an individual
applicant or the members of the
applicant’s family to devote more than
30 percent of their time to agricultural
production rather than 50 percent of the
time needed to operate the farm. It is
also amended to stipulate the period of
time a bona fide farmer must be actually
izngaged in farming to qualify for an EE

oan.
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6. § 1980.512 (c) is added to provide
for a change in the form of individual
and entity type EE loan applicants.

7. § 1980.512 (e) is amended to
emphasize repayment ability and
reliability when determining an
applicant's character.

8. § 1980.512 (f) is amended to require
that an EE loan cannot be guaranteed
unless the applicant’s normal lender(s)
and another lender(s) certify that it is
unwilling to provide credit to the
applicant without an FmHA guarantee.

9. § 1980.513 Administrative A,
paragraph 3 is added to require the
approval official to complete any -~
applicable reviews as prescribed in
§ 1980.523 of this Subpart.

10. § 1980.515 (c) is amended to clarify
that the total amount of EE loans, when
added to the principal balance(s) of
existing FmHA, Farm Ownership (FO),
Operating (OL), Recreation {RL), or Soil
and Water (SW) type loans, cannot
exceed the $650,000 statutory limitation
set for the combination of such loans.

11. § 1980.516 (a)(8) is amended to
clarify-that EE loan funds may be used
to pay other taxes due or about to
become due in addition to delinquent
real estate and personal property taxes.

12. § 1980.516 (a)(9) is amended to

_explicitly state that EE loan funds may
be used under certain conditions to pay
a reasonable fee(s) for recordkeeping

. and related farm management services.

13. § 1980.516 (b)(1) is amended to.
clarify that EE loan funds may be used
to finance alcohol fuel and methane gas
facilities when necessary to have a
viable farming operation.

14. § 1980.517(a)(7) is added to
prohibit the use of EE loan funds to
refinance farm and home real estate
debts secured by real estate purchased
by the applicant less than one year
before the date of the EE loan
application.

15, § 1980.517 (d)(2) is amended to
explicitly state that any unguaranteed
loan(s) made by the lender to the
applicant will not be considered in
complying with the $650,000 statutory
maximum set for the combined total of
FmHA's insured and graranteed EE, FO,
OL, RL and SW loans.

16. § 1980.518 (c)(3) is amended to
normally restrict the terms of EE loans

guaranteed for real estate purposes to 30

years and to show the conditions that
must be met to justify a 40-year
repayment period. :

17. § 1980.518 (f} is added to set forth
the procedure for extending a “Line of
Credit Agreement(s)".

18. Appendix E—Form FmHA 1980-32
is amended to conform with the “bona
fide farmer” requirement of § 1980.512
(b) for individual applicants and to add

a new item in which the lender certifies
as to the legality of the interest rate
being charged the applicant. .

{FCDA No. 10.428, Economic Regulatory
Loans)

Accordingly, Subpart F of Part 1980 is
amended as follows:

PART 1980—GENERAL
Subpart F—Economic Emergency
Loans .

1. § 1980.504 (d) is revised to read as
follows::

§ 1980.504 Definitions.

* . * * * * -

(d) Aguaculture. The husbandry of
aquatic organisms by an applicant or
borrower under a controlled or selected
environment. Aquaculture operations
are considered to be farming operations.
Aquatic organisms may consist of any
species of finfish, mollusk, crustacean
{or other invertebrate), amphibian,
reptile, or aquatic plant. An aquaculture
operation is considered to be a farm
only if it is conducted on grounds which
the applicant owns, leases, or has an
exclusive right to use. An exclusive right
to use must be evidenced by a permit
issued to the applicant and the permit .
must specifically identify the waters °
available to be used by the applicant
only.
* * * * *

2. § 1980.511 (b} is revised, (c)(11) is
added, (d}(1) and (2) are renumbered to
(d)(2) and (3) respectively without
change, and a new (d)(1) is added to
read as follows: -

§ 1980.511 Receiving and processing
applications. )
* * * * *

(b) Evaluation of preliminary
applications. If it appears, after a review
of the preliminary application, that the
proposal will not meet FmHA's
minimum credit standards for a sound
loan, or the County Committee
determines the applicant to be ineligible,
or funds or guarantee authority are not
available, the County Supervisor will so
inform the lender using Form FmHA
449-13, “Denial Letter.” The lender will
notify the applicant in writing of all the
reasons for the decision indicated. If it
appears that the proposal is
economically feasible, the County
Committee determines that the applicant
is otherwise eligible, and loan guarantee
authority is available, the County
Supervisor will inform the lender in
writing and request that a formal
application be prepared but only after
the following paragraphs are complied
with:

(1) If the EE loan(s) requested it less
than $300,000, the following actions will
be taken:

(i) When it appears from a reviow of
the application that it would be unduly
burdensome to require the applicant to
obtain written declinations of credit

- without an FmHA guarantee from other

lenders, the County Supervisor may
make an exception to this requirement,
provided the County Supervisor knows
the other lender’s programs well enough
to determine that no possibility exists
for the applicant to obtain the credit
needed from these lenders. This
conclusion and the basis for it will be
recorded in the running record and
further checks will not be necessaty.
However, the applicant's normal
lender(s), if different than the lender
requesting the guarantee, must be
contacted in all cases and the findings
will be recorded in the running record.
(if) If the County Supervisor questions
whether the applicant is unable to
obtaih the credit needed from other

-agricultural lenders in the area, such

lenders will be contacted. The lenders
contacted will be requested to submit a
letter to the County Office stating
whether they will extend the credit
needed by the applicant. If one or more
of the lending sources contacted will
provide the applicant with sufficient
credit to finance actual needs at
reasonable rates and terms taking into
consideration prevailing private and
cooperative ratés and terms in the
community, the lender applying for the
guarantee will be advised in writing by
FmHA that the applicant ig not eligible _

. for a guaranteed EE loan because of the

availability of needed credit without an
FmHA guarantee. A copy of this letter
will be sent to the applicant, If the
County Supervisor believes it necassary,
the action required in paragraph (b)(2) of
this section can be taken.

(iii) When the County Supervisor
receives letters or other written
evidence from a lender(s) indicating that
the applicant is unable to abtain
satisfactory credit, this will be included
in the loan docket. Such evidence will
not preclude the County Supervisor from,
contacting other farm lenders in the area
and making an independent
determination of the applicant’s ability
to obtain credit elsewhere without an
FmHA guarantee.

(2) If the EE loan(s) request is $300,000
or more, the following actions will be
taken:

(i) The applicant will be required to
apply at not less than three
conventional lending sources, including
the Production Credit Association or

‘Federal Land Bank, as appropriate, in

the local community. However, when an
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applicant has a net worth of $1 million
or more but cannot obtain credit in the
local community without an FmHA
guarantee, the applicant will be required
to contact at least two other lending
sources out of the local area, including
the applicant’s normal lender{s) even if
not located in the local community.

(ii) All lending sources contacted will
be requested to submit a letter to the
County Office stating whether they will
extend the credit needed by the
applicant without an FmHA guarantee.
If one or more of the lending sources
contacted will provide the applicant
with sufficient credit to finance actual
needs at reasonable rates and terms
taking into consideration prevailing
private and cooperative rates and terms
in the community, the lender applying
for the guarantee will be advised in
writing by FmHA that the applicant is
not eligible for a guaranteed EE loan
because of the availability of needed
credit without an FmHA guarantee. A
copy of this letter will be sent to the
applicant. Only if the applicant is not
able to obtain a loan—without an
FmHA guarantee—from the lending
sources contacted, will the applicant be
considered for a guaranteed EE loan.

{c) Completed application: * * *

* * * * *

(11) When required by Subpart G of
Part 1901 of this Chapter, Form FmHA
449-10, “Applicant’s Environmental
Impact Evaluation.”

{d) FmHA evaluation of application.

(1) The County Supervisor will review
the application to determine if the
environmental requirements of Subpart
G of Part 1901 of this Chapter are
applicable.

(i) If the application includes a
proposal for the production of alternate
fuels (alcohol, methane or bio-gas, solar,
hydroelectric, etc.) involving a design or
plan that has not been approved by
FmHA, the complete application will be
forwarded to the State Office's Engineer
for review and technical approval.

(ii) Upon approval or disapproval of
the proposal by the State Office’s
Engineer, the application will be
returned to the County Office with
appropriate information concerning the
action taken.

* = * * x

3. § 1980.512 (c) through (g) are
renumbered to (d), (e), {f). (g). and (h)
respectively. The introductory
paragraph to §1980.512 (b}, (b)(1). (e).
and (f) are revised and a new
subparagraph (c) is added to read as
follows:

§1980.512 Eligibliity.

* L3 L L] *

(b) Bona fide farmer. Be a bona fide
farmer (owner-operator or tenant
operator), doing business in the United
States either as an individual,
cooperative, corporalion, or partnership,
that is recognized in the community as
one primarily and directly engaged in
agricultural production. In the case of en
individual loan applicant, the term
“primarily and directly engaged in
agricultural production” means that the
applicant(s) derives more than 50
percent of the gross income from the
applicant's own agricultural production
or either the applicant or family
members of the applicant devote more
than 50 percent of their time to such-
agricultural production. In the case of a
cooperative, corporalion, or partnership
loan applicant, the term “primarily and
directly engaged in agricultural
production™ means that the cooperative,
corporation, or partnership derives more
than 50 percent of its gross income from
agricultural production and the
member(s), shareholder{s), or partner(s)
owning or controlling a majority interest
in such cooperative, corporation, or
partnership either derive more than 50
percent of their gross income from their
own or the cooperative's, corporation’s,
or partnership's agricultural production,
or devote more than 50 percent of their
time to such agricultural production.

(1) A bona fide farmer muslt be
actually engaged in farming operations
to be financed by an EE loan, and must
have been engaged in farming during the
12-month period or one full production
and markeling cycle, whichever is the
lesser, immediately preceding the date
of the application. If the applicant is an
individual, the applicant must manage
such farming operation. If the applicant
is a cooperative, corporation, or
partnership, it must be managed by one
or more of the members, stockholders,
or partners. One who dges not devote
full time to the farming enterprise may
be considered the manager provided the
person visits the farm at sufficiently
frequent intervals to exercise conlrol
over the farming enterprise, give
directions as to how it should be run,
and see that the enterprise is being
carried on properly. Any enterprise that
involves an oulside full-time manager or
management service does not qualify
regardless of the number of visits made.
In addition, as between two applications
on file at the same time, FmHA will give
preference to an applicant who owns
and operates not larger than a family
farm as defined in § 1980.504(h) of this
Subpart. However, for purposes of an EE
loan, this does not exclude an applicant

who does not own or operate a family
farm.

. » * L -

{c) Change in the form of an applicant.
A change in the form of an applicant
from an individual, partnership,
cooperalive, or corporation to another
form of legal entity will not disqualify
the new entlity if it is conducting the
same operation as was conducted
during the 12-month period, or during
one full production and marketing cycle,
whichever is the lesser, immediately
preceding the date of the application,
and is primarily owned by substantially
the same people that owned the
operation during the 12-month period, or
during one full production and
marketing cycle, whichever is the lesser,
immediately preceding the date of the
application.

(1) When one or more individuals who
were engaged in a farming operation
during the 12-month period, or during
one full production and marketing cycle,
whichever is the lesser, immediately
preceding the application later forms a
partnership, cooperative, or corporation,
the operation's application may still
receive consideration provided such
individual(s) owns at least 50 percent of
the new partnership’s assets or
cooperative’s or corporation’s voting
stock and continues to manage or
control the farming operation.

(2) When a partnership that was
engaged in a farming operdtion during
the 12-month period, or during one full
production and marketing cycle,
whichever is the lesser, immediately
preceding the application later dissolves
and the operation is continued by an
individual or a newly formed
partnership, cooperative, or corporation,
an application from the individual or the
new entily will receive consideration
provided one or more of the pariners -
who managed the farming operation for
the prior partnership will now manage
the operation for the applicant, and
provided:

(i) The assets of the prior partnerhip
are now owned by an individual
applicant who, as a pariner in the prior
parinership, had owned at least 50
percent of the partnership’s assets; or

(ii) The assets of the prior partnership
are now owned by a new partnership
applicant and the partners who had
owned at least 50 percent of the assets
of the new partnership applicant; or

(iii) The assels of the prior partnership
are now owned by a new cooperative or
corporation applicant, and the partners
of the prior parinership who owned at
least 50 percent of those assels now
own at least 50 percent of the voting
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stock of the new cooperative or
corporation applicant.

(3) When a cooperative that was
engaged in a farming operation during
the 12-month period, or during one full
production and marketing cydle,
whichever is the lesser, immediately
preceding the application dissolves but
the farming operation is continued by an
individual or a newly formed
cooperative, corporation, or partnership,
the application from the individual or
new entity will receive consideration
provided one or more of the members
who managed the farming operation for
the prior cooperative must now manage
the operation for the new applicant, and
provided:

(i) The assets of the dissolved
cooperative are now owned by an
individudl who had owned at léast 50
percent of the voting stock of the former
cooperative, or

(ii) The assets of the former
cooperative are now owned by a new
partnership applicant and the members
who had owned at least 50 percent of
that cooperative are now partners
owning at least 50 percent of the assets
of the new partnership applicant, or

(iii) The assets of the former
cooperative are now owned by a new
cooperative or corporation applicant
and the members or stockholders who
had owned at least 50 percent of the
voting stock of the former cooperative
are now members or stockholders
owning at least 50 percent of the voting
stock of the new cooperative or .
corporation applicant.

(4) When a corporation that was ~

engaged in a farming operation during
the 12-month period, or during one full.
production and marketing cycle,
whichever is the lesser, immediately
preceding the application dissolves but
the farming operation is continued by an
individual or newly formed cooperative,
corporation, or partnership, the
application from the individual or new
entity will receive consideration
provided one or more of the
stockholders who managed the farming
operation for the prior corporation must
now manage the farming operation for
the new applicant, and provided:

(i) The assets of the dissolved
corporation are now owned by an
individual who had owned at least 50
percent of the voting stock of the former
corporation, or

(ii) The assets of the former
corporation are now owned by a new
partnership applicant and the
stockholders who had owned at least 50
percent of that corporation are now
partners owning at least 50 percent of
the assets of the new partnership
applicant, or

(iii) The assets of the former
corporation are now owned by a new
cooperative or corporation applicant
and the members or stockholders who
had owned at least 50 percent of the
voting stock of the former corporation
are now members or stockholders
owning at least 50 percent of the voting
stock of the new cooperative or
corporation applicant.

(e) Character, industry, training, or
experience and ability. Possess the
character (emphasizing repayment
ability and reliability), industry, training
and/or experience and ability necessary
to carry out the proposed operations and
honestly endeavor to carry out the
undertakings and obligations in
connection with the loan.

(f) Credit elsewhere. Be unable at the.
time the loan application is filed to
obtain sufficient credit from either the
applicant’s normal lender(s) or another
lender(s) withput a guarantee to finance
actual needs at reasonable rates and
terms due to economic stresses, such as
tighteninhg of agricultural credit or an
unfavorable relationship between
production costs and prices received for
agricultural commodities. Furthermore,
no loan shall be guaranteed unless the
lender applying for the guarantee
certifies that it is unwilling to provide
the needed credit to the applicant
without the guarantee.

* * * * *

4, § 1980.513(b) is revised;
Administrative A 3 and 4 are )
renumbered to A 4 and 5 respectively
without change, and Administrative A 3,
is added to read’as follows:

§ 1980.513 County Committee review.
* * *

. (b) Unfavorab]e action. If the County
Committee finds that the applicant does
not meet all of the requirgments set forth
in § 1980.512 of this Subpart, the
members will complete Form FmHA
440-2 and the County Supervisor will
inform the lender of the reasons for the
Committee's unfavorable action by
following the same procedure outlined
in § 1980.511(d)(2) of this Subpart in

using Form FmHA 449-13. -
(1dministmtive.'

A. * * %
* * * * *

3. The approval official will be responsible
for completmg any’ remalmng applicable -
reviews as prescribed i in § 1980.523 of thls
Subpart.

* * * * *

5. § 1980.515(c) is revised as follows:
§ 1980.515 Type of guarantee.
*

* * * *

(c) Multiple guarantees. More than
oné Loan Note Guarantee or Contract of
Guarantee may be executed with the
same or different lenders to & borrower
so long as each loan is secured with
separate collateral that is clearly
identified. The total loans must not
exceed $400,000 at-any time. The
limitations found in § 1980.517(d) of this
Subpart must also be complied with.

* * * * *

6. § 1980.516 (a)(8), (a)(9) and (b)(1)

are revised to read as follows:

§ 1980.516 Loan purposes.

(a) Operating purposes.

* * * * *

(8) Payment of delinquent and

personal property taxes and other taxes
such as income and social security taxes
due or about to become due, and water
or drainage charges or assessments,

(9) Payment of reasonable expenses
incidental to obtaining, planning,
making, and closing the loan, such as
loan fees authorized in § 1980.22 of
Subpart A of this Part and fees for legal,
architectural, and technical services
which are requried to be paid by the
borrower and which cannot be paid
from other funds. Loan funds also may
be used to pay a reasonable fee(s) for
record keeping and related farm
management service(s), if necessary, to
meet the objectives of the loan plus the
borrower's share of Social Security
taxes for labor hired by the borrower in
connection with making the planned
building and/or improvements.
However, loan funds are not to be used
to pay fees charged applicants by
agriculture management consultants and
other professionals for preparation of EE
loan dockets including farm and home
plans and other FmHA forms used in
processing such loans.

* * w * *

(b) Real estate purposes. (1) Changing

‘or reorganizing the farming operation so

it will be an economically viable
operating unit. Such a purpose includes
the construction, improvement,
alteration, repair, relocahon, purchase
or moving of essential service buildings, .
facilities, and structures on the
applicant’s real estate necessary for
reorganization of the operation,
including the purchase and/or
installation or augmentation and
improvement of essential farmstead
water and sewage system, and other
equipment or facilities necessary to the
operation (including alcohol fuel and
methane gas facilities, and equipment
which utilizes wind or solar energy).
* * * * * .

7. § 1980.517(d}(4) is renumbered to
(d)(3). § 1980.517(a)(6) is revised, (a)(7) is
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added and (d)(2) is revised to read as
follows:

§ 1980.517 Loan limitations and special
provisions.

(a) Limitations on use of loan funds.

(6) An applicant conducting farming
operations as an individual or as a
cooperative, corporation, or partnership
may be considered for more than one EE
guaranteed.loan when more than one
agricultural lender is involved, provided
(a) identifiable separate security is given
to each lender and (b) the conbined total
principal balance outstanding at any
one time on guaranteed loans for all
lenders involved does not exceed
$400,000. The limitations found in
paragraph (d) of this section must also
be complied with.

(7) EE loan funds will not be used to
refinance farm and home real estate
debts unless the real estate securing
such debts was purchased by the
applicant at least one year before the
date of the EE loan application.

* * * * *

(d) Relationship with other FmHA
Insured or guaranteed loans.

* ® * * *

(2) Applicants applying for FmHA
assistance or borrowers already
indebted to FmHA and/or FmHA
guaranteed lender{s) for Farm
Ownership (FO), Operating (OL),
Recreation (RL) or Soil and Water (SW)
loan({s) may be considered for EE loan{s)
provided the total outstanding principal
indebtedness owed to FmHA and/or the
lender(s} on such loans does not exceed
$650,000. [NOTE: Unguaranteed loan(s)
made to the applicant by the lender(s)
will not be included in making this
determination). Applicants applying for
assistance who are eligible for FO, OL,
RL or SW loans, will have their credit
needs considered as follows:

* * * * *

8. § 1980.518(f} is numbered to (g).
§ 1980.518 (c)(1), and (3) and (g}(5) are
revised, and a new (f) is added to read
as follows:

§ 1980.518 Loan rates and terms.

(c) Loan terms for Loan Note
Guarantee and Contract of Guarantee.

(1) Loans will be scheduled for
repayment at such time and periods as
the lender may determine, consistent
with the purpose of the loan and in
accordance with the useful life of the
security and the reasonable repayment
ability of the applicant as determined by
the plan of operation. Form FmHA 431-
2, “Farm and Home Plan,” may be used
in establishing a plan of operation or the

lender may submit a plan of operation
without using FmHA forms. However,
there must be at least an annual
installment unless a deferment of
principal and/or interest is authorized in
accordance with subsection (g) of this
section.

x X ® & &

(3) Loans for real estate and items
financed under § 1980.516(b} of this
Subpart (real estate purposes) will
normally be scheduled for repayment in
not more than 30 years. Loans may be
scheduled for a longer repayment period
if the FmHA approval official
determines that the needs of the
applicant justify a longer repayment
period. Such period may be approved as
warranted but cannot exceed 40 years.
The longer repayment period will only
be used when the applicant would be
unable to repay the loan in a shorter
period. The reasons the longer period is
given must be documented in the county
office case file.

* * % ® &

(f) Extenstion of “Line of Credit
Agreement". EE loans Contracts of
Guarantee do not reflect an expiration
date. “Line of Credit Agreements"” which
have already expired cannot be
extended under this subsection.
However, lenders are authorized to
continue making advances under
existing Line of Credit Agreements until
September 30, 1981, provided such Line
of Credit Agreements do not expire prior
to the date any new advances are made
and subject to the following:

{1) For existing Line of Credit
Agreements containing either no
expiration date or an expiration date
beyond September 30, 1981:

(i) The advances must be made
pursuant to the terms of the existing
Line of Credit Agreement(s) for which
the Contract(s) of Guarantee was issued;
and

(ii) No advances made after
September 30, 1981, will be covered by
the Contract(s) of Guarantee; and

{iii) No advances in excess of the
limits set forth in the Contraci(s) of
Guarantee or Line of Credit
Agreement(s) shall be covered by the
Contract(s) of Guarantee.

(2) For existing Line of Credit
Agreements which have not yel expired
but which would expire prior to
September 30, 1981, and which the
lender wishes to extend:

(i) The advances must be made
pursuant to the terms of the extended
“Line of Credit Agreement(s),” as
approved by FmHA for which the
Contract(s) of Guarantee was issued;
and

(ii) No advances made after
September 30, 1981, will be covered by
the Contract(s) of Guarantee; and

(iif) No advances in excess of the
limits set forth in the Contract(s) of
Guarantee and exfended Line of Credit
Agreement!(s) shall be covered by the
Contract(s) of Guarantee; and

(iv) The borrower must meet the
eligibility and security requirements for
an initial EE loan; and

(v) The Line of Credit Agreement(s) is
extended to cover the period when new
advances are to be made and adequate
repayment terms are specified; and

(vi) FmHA approves the extension in
writing.

{g) Consolidation, rescheduling.
reamortization and deferral.

.« % % &

{5) For the actions described in
paragraphs (g) (1), {2). and (3) of this
section, the fellowing will also apply:

% & 2 % %

d. § 1980.520 (a){4). (b}(1), and
ADMINISTRATIVE 1 are revised to
read as follows:

§ 1980.520 Coliateral requirements.
{a) Collateral.

* % & & %

(4) When FmHA and a guaranteed
lender are involved in separate EE loans
to the same borrower, separate
collateral must be clearly identified for
both the FmHA and the lender’s loans.

(b) Personal and corporate guarantee
(also considered collateral).

(1) Personal guarantees from principal
members of cooperatives, principal
stackholders in a corporation, or
principal partners of partnerships
usually will be required. Guarantees
from principals of parent, subsidiary, or
affiliated companies may also be
required. Guarantees will be required in
sufficient amounts depending on the
credit factors in each loan to reasonably
assure repayment of the loan and
provide sufficient security.

* * * * L
-

Administrative: * * *

1. Review and determine whether the
lender has required the necessary security to
be taken. If necessary, the County Supervisor
will seek the advice and assistance of the
District Director. When the security is
inadequate or questionable, the County
Supervisor will make an appraisal of the
required security.

- * * » -

10. § 1980.549 (b)(1) is revised to read
as follows:

§ 1980.549 Issuance of guarantee
instruments.

* * * * *
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(b) Contract of Guarantee cases. (1) If
FmHA find that all requirements have
been met, FmHA will execute Form
FmHA 1980-38. The original will be
retained by FmHA and a signed
duplicate original will be retained by the
lender. Form FmHA 1980-38 will be .
executed for all lines of credit
guaranteed by FmHA . The Lender’s
Agreement will be executed not later
than the time the Contract of Guarantee

is signed.
* * * * *
Appendices [Amended]

11. Paragraph IX C 10 of Appendix C
is revised to read as follows:

Appendix C—Lender’s Agreement
(Emergency Livestock Loan or Economic
Emergency Loan Contract of Guarantee)
* * * * *

IX. Servicing. .
* * * * *

10. Providing FmHA a statement certified
by an officer of the Lender of the unpaid
principal balance of the guaranteed loan
annually as of December 31.

* * * * *

12, Paragraph 3 of Appendfx Eis
revised and paragraph 9 is added to
read as follows:

Appendix E~Lender’s Certification
(Guaranteed Economic Emergency Loan)
* * * * *

3. Applicant is a bona fide farmer or
rancher (owner-operator or tenant) doing
business in the United States either as an
individual, cooperative, corporation; or
partnership which is recognized in the
community as one which is primarily and
directly engaged in agricultural production, In
the case of an individual loan applicant, the
term “primarily and directly engaged in
agricultural production” means that the
applicant derives more than 50 percent of the
gross income from the applicant’s own
agricultural production or either the applicant
or family members of the applicant devote
more than 50 percent of their time to such
agricultural production. In the case of a
cooperative, corporation, or partnership loan
applicant, the ferm “primarily and directly
engaged in agricultural production” means
that the cooperative, corporation, or
partnership derives more than 50 percent of
its gross income from agricultural production,
and the member(s), shareholder{s}, or
partner(s) owning or controlling a majority
interest in such cooperative, corporation, or
partnership either derive more than 50
percent of their gross income from their own
or the cooperative's, corporation’s, or
partnership's agricultural production, or
devote more than 50 percent of their time to
such agricultural production.

* * * * *

9, The interest rate to be paid by the
borrower on the requested loan or line of
credit is a fixed or variable rate of interest
agreed upon-between the lender and the

borrower, which rate is not in excess of the
lender's best rate for its best farm customers.
* * * * *

This document has been reviewed in

accordance with 7 CFR Part 1901,
Subpart G, “Environmental Impact
Statements.” It is the determination of
FmHA that the proposed action does not
constitute a major Federal action
significantly affecting the quality of
human environment and in accordance
with the National Environmental Policy
Act of 1969, Pub. L. 91-190, an
Environmental Impact Statement is not
required.
(7 U.S.C. 1989; 5 U.S.C. 301; Title II of 95-334,
as amended by Pub. L. 96-220; delegation of
authority by+he Secretary of Agriculture, 7
CFR 2.23; delegation of authority by the
Assistant Secretary for Rural Development, 7
CFR 2.70) :

Dated:-October 27, 1980.

Thomas L. Burgum,

Deputy Assistant Secretary for Rural
Development. CT

{FR Doc. 80-35990 Filed 11-17-80; 8:45 am]
BILLING CODE 3410-07-M

FEDERAL RESERVE SYSTEM
12 CFR Part 211

_ [Regulation K; Docket No. R-0290]

International Banking Operations;

Additional Investments Under General

Consent Procedures

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors of
the Federal Reserve System has adopted
a final rule to amend provisions of
Regulation K governing investments by
member banks, Edge and Agreement
Corporations, and bank holding
companies (“investors”). Under current
regulations, the Board has granted its
general consent for an investor to make
certain additional investments in an
organization in which it already has an
investment, in relation to the investor’s
historical cost in the organization. In
response to many inquiries from
banking-organizations, the Board
proposed a revised rule on April 30,
1980, to clarify certain rights of
accumulation under the provision, and
to limit the amount that may be invested
under this provision of the general
consent in one organization to 10 per
cent of the investor’s capital and
surplus.

EFFECTIVE DATE: November 13, 1980.
FOR FURTHER INFORMATION CONTACT:
Michael L. Kadish, Attorney, Legal
Division (202-452-3428), or Henry N.

Schiffman, Division of Banking
Supervision and Regulation (202-45/-
2523), Board of Governors of the Federal
Reserve System.

SUPPLEMENTARY INFORMATION: On Juno
14, 1979, the Board revised its
regulations governing the international
operations of member banks, Edge and
Agreement Corporations, and bank
holding companies and consolidated
them into one regulation, Regulation K.
Section 211.5 of Regulation K sets forth
the kinds of investments that are
permissible for U.S. banking

. organizations and establishes

procedures by which such investments
may be made. In paragraph (c)(1)(1i) of
that section, the Board granted its
general consent (/.e., no prior
notification to or approval of the Board
required) for the making of limited
additional investments in an
organization in which the investor
already has an interest, in order to
afford U.S. banking organizations a
degree of flexibility in managing their
foreign investments.

Inquiries from several U.S. banking
organizations indicated that this part of
the regulation was not having its
intended effect. On April 30, 1980, the
Board proposed to amend the section to:

1. Define “historical cost,” which i
the basis by which the authority to make
additional investments under the
general consent is measured;

2. Clarify the circumstances in which
dividends could be reinvested under
general consent; .

3. Define general consent investment
rights primarily in terms of percentages
of historical cost without reference to
accumulation of rights; and

4. Limit the size of additional
investments that could be made under
this provision to 10 per cent of an
investor's capital and surplus.

The proposed rule would have
amended § 211.5(c)(1)(ii) to clarify that
an investor may reinvest cash dividends
under general consent only in the year
in which they are received. The final
rule adds a new § 211.5{c)(1)(iii), which
grants the Board's general consent to
reinvest dividends within one year after
the date of receipt of such dividends.
The right to reinvest dividends received
W(I)uld be noncumulative under the final
ruie. .

The rule as proposed generally would
have permitted an investor to make
additional investments in an amount not
exceeding the sum of 50 per cent of
historical cost plus cash dividends
received during the year less any
amounts that it has invested in the
organization (including dividends
reinvested) during the previous four-
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calendar years. The final rule provides
that dividends reinvested within one
vear of receipt do not reduce the
additional investment that may be made
under general consent. The final rule
also provides that any investment in an
organization, pursuant to section
211.5{c), will reduce the additional
amount that an investor may invest in
that organization in any year under
general consent.

Finally, the Board adopted,
substantially as proposed, a provision
defining “historical cost™, and a
provision limiting additional
investments that may be made under
general consent procedures to 10 per
cent of the investor’s capital and
surplus. An investment exceeding this
limit would have to be made under
specific consent procedures.

This action is taken pursuant to the
Board’s authority under sections 25 and
25(a) of the Federal Reserve Act (12
U.S.C. 601, 615) and section 4(c)(13) of
the Bank Holding Company Act (12
U.S.C. 1843(c)(13)). i

Effective November 12, 1980, Part 211
of 12 CFR Chapter Il is amended as
follows:

By revising § 211.5(c)(1}(ii) and
redesignating paragraph (c)(1)(iii) as
(c)(1)(iv) and adding a new paragraph
(c)(1)(iii) as follows:

§211.5 Investments in other
organizations.

* * * * *
(c) Investment Procedures.
* * * * x

(1) General consent. The Board grants
its general consent for the following:

* * * * *

{ii) Any additional investment in an
organization in any calendar year so
long as (A) the investment does not
cause the organization to be a direct or
indirect subsidiary or joint venture of
the investor; (B) the total amount
invested in that calendar year does not
exceed 10 per cent of investor's capital
and surplus; and, {C) the total amount
invested under Part 211 in the current
calendar year does not exceed cash
dividends reinvested pursuant to
paragraph (iii) below plus the greater of
{7) 10 per cent of the investor's direct
and indirect historical cost ®in such

&The “historical cost” of an investment consists
of the actual amounts paid for shares or otherwise
contributed to the capital accounts. as measured :n
dollars at the exchange rate in effect at the time
each investment was made. It does not include
subordinated debt or unpaid commitments to snvest
even though these may be considered investments
for other purposes of this Part. For investments
acquired indirectly as a result of acquiring a
subsidiary. the historical cost to the investor is
measured as of the date of acquisition of the
subsidiary; at the net asset value of the equity

organization, or {2) 50 per cent of the
investor's direct and indirect historical
cost in that orgamization less any
amounts invested in that orgamzation
during the previous four calendar years
{excluding dividends reinvested
pursuant to paragraph {iiil below); or

{iii) Any additional investment in an
organization in an amount equal to cash
dividends received from that
orgamzation during the preceding 12
calendar months so long as such
investment does not cause the
organization to be a direct or indirect
subsidiary or joint venture of the
investor; or

(iV] LI

By Order of the Board of Governors,
effective November 12, 1980,
Theodore E. Allison,
Secretary of the Boand.
{FR Doc 80-35842 F/%¢ 11-37-80 B {5ar]
BILUNG CODE 6210-01-N

FEDERAL HOME LOAN BANK BOARD

12 CFR Parts 525, 541, 545, and 563
[No. 80-700)

Revision of Real Estate Lending
Regulations

Dated: November 10, 1960,

AGENCY: Federal Home Loan Bank
Board.

ACTION: Final regulations.

SUMMARY: These final regulations
implement in part Title IV of the
Depository Institutions Deregulation and
Monetary Control Act of 1880, which
comprehensively revised and expanded
the real estate lending authority of
Federal savings and loan associations.
Major changes include the lifting of
restrictions on location of security
«properly, lien priority and dollar amount
of loans.
EFFECTIVE DATE: November 17, 1980.
FOR FURTHER INFORMATION CONTACT:
Nancy L. Feldman, Associate General
Counsel, (202) 377-6440, Federal Home
Loan Bank Board, 1700 G Street, N.W.,
Washington, D.C. 20552,
SUPPLEMENTARY INFORMATION: The
Depository Institutions Deregulation and
Monetary Control Act of 1980 (“Act"),
Pub. L. 96-221, 94 Stat. 132, greatly
expanded the investment powers of
Federal savings and loan associations;
an important part of this expansion is
set forth in section 401 of Title IV of the
Act, which revised section 5(c) of the

interest in the case of subsidiaries and jant
ventures, and in the case of portfalio investments. at
the book carrying value.

Home Owners Loan Act of 1933 {12
U.S.C. 1464{c)} with regard to the real-
estate-related lending authority of
Federals.
> On July 31. 1980, the Federal Home
Loan Bank Board proposed to implement
the statutory amendments through
comprehensive changes ta its lending
regulations. Since a major purpose of
expanding Federal associations’ lending
authority was to make them more
competitive with other financial
institutions, the Board proposed not only
to remove restrictions no longer
mandated by statute, but also to rescind
some of its current rules which set forth
detailed lending procedures the Board
believed should more properly be
determined by an association’s
management. The Board also proposed
to regroup its lending regulations to
better reflect the proposed changes, and
to delete provisions in other parts of its
regulations which would be inconsistent
with such changes.

The Board received 100 comment
letters from Federal and state-chartered
savings and loan associations and other
mortgage lenders, trade groups,
mortgage insurers, consumers and
others. Respondents were
overwhelmingly in favor of the proposed
lifting of regulatory restrictions,
although many suggested modification
of specific provisions. In response to
comments received and other pertinent
information available, the Board has
determined to adopt the regulatory
amendments substantially as proposed,
with modifications described below.

Delinition of Real Estate Loans

The Act eliminated the first-lien
security requirements previously applied
to Federal associations’ basic residential
lending authority, thus allowing
investment in real estate loans on the
security of junior liens. In order to
differentiate real estate loans where
appraisals and other loan-closing
services are appropriate from real-
estate-secured consumer loans and
home-improvement loans based
primarily on the creditworthiness of the
borrower, 12 CFR 545.6 (“Real estate
loans™) has been amended to
characterize a real estate loan as any
loan secured by real estate where the
association relies substantially on that
real estate as the primary security for
the loan. The Board expects that loans
to finance the purchas: of real estate,
where that real estate secures the loan,
ordinarily will be characterized as real
estate loans.
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Determination of Loan-To-Value Ratios
for Junior Liens

The Board's proposal required that
associations making loans on the

security of junior liens prepare and .

maintain documentation sufficient to
indicate that the total liens on the
property do not exceed applicable loan-
to-value ratios. Estimations of such
ratios would reflect a current appraisal
of the property at the time the
association’s loan is to be made and, if
such loan is for improvement of the
security property, could include an
estimate of the expected value of the
property after completion of such -
improvements. '

Commenters suggested four
exclusions from the computation of total
prior liens: (1) unrecorded liens, (2) the
paid portion of existing loans, {3) liens
as to which the lienholder agrees to take
a subrogated position to the
association’s lien, and (4) encumbrances
that would be paid off out of the
proceeds of the new loan. The Board
believes that these suggestions are
consistent with its requirement that the
loan-to-value-ratio determination
address only those encumbrances which
would take precedence to the
association’s lien, and has amended the
proposed provision accordingly.

In response to questions regarding the
meaning of “value” in connection with
appraiséd value of real estate, this term
has been defined as market value. '

Insured and Guaranteed Loans

Specific required percentages of FHA
ingurance and VA guarantee of loans.
have been deleted from 12 CFR 545.6-1,
which authorizes investment in such
loans, on the ground that they are
unnecessary. The regulation now
requires only that associations meet
terms and conditions of repayment
acceptable to the insuring or
guaranteeing agency.

Loans to finance land development
that are insured under Title X of the
National Housing Act, which were
treated separately under 12 CFR 545.6-7,
are now included in § 545.6~1.

The Board's regulations provide that
private mortgage insurance is not
necessary for a low-downpayment loan
that is insured or guaranteed by a state
agency pledging its full faith and credit
o support the insurance or guarantee.
The Board's proposal offered an
alternative to the full-faith-and-credit
requirement by including in the
authorization state insurance or
guarantee programs approved by the
Federal Home Loan Mortgage
Corporation. The Board believes that
this alternative will be helpful to

consumers in states that have sound
programs that insure or guarantee only a
portion of each loan. Because the
FHLMC does not currently have an

approval process for public insurers, the,

Board has amended the proposed
provision to include state programs
approved by the Federal National
Mortgage Corporation, which does have
such a process. )

Dollar Limits on Loans

The Act eliminated the previous
statutory dollar restrictions on home
loans.($75,000; $112,500 for loans
secured by real estate in Alaska, Guam,_
and Hawaii} and dollar limitations
referenced to section 207(c)(3) of the
National Housing Act of 1934, as
amended, for multifamily-dwelling
loans; it also removed the 20-percent-of-
assets exception for the portion of loans
in excess of these amounts. The Board
therefore has eliminated all dollar
restrictions on loans, including low- -
downpayment loans and home-
improvement loans, except with respect
to its loans-to-one borrower limitation
and affiliated-person loan limitations,
found in Part 563 of the Regulations for
the Federal Savings and Loan, Insurance
Corporation (12 CFR Part 563). With
respect to the Board’s loan-to-one-
borrower regulation, the proposed
increase in the minimum dollar amount
for new institutions, from $100,000 to
$200,000, has been modified to index the
latter figure to cost-of-living "
adjustments. _ ’

As arelated matter, the Board also
has rescinded 12 CFR 525.13 of the
Regulations of the Federal Home Loan
Bank System, which limited the dollar
amount of home mortgages eligible as
collateral for Bank advances. That
provision implemented section 10(b)(2)
of the Federal Home Loan Bank Act of
1932, which refers to the now-rescinded

dollar limitations on home loan amounts®

in section 5{(c} of the Hohe Owners’
Loan Act. .

Home Loans (1-to-4-Family Dwellings)
1. Loan-to-value ratios

The previous section 5(c) did not
contain statutory references to loan-to-
value ratios for real estate loans; the -
statute as revised uses 90 percent of
value as a reference point for residential
real estate loans that will not require the
extra security of mortgage insurance.
The Board therefore has adopted as

-proposed a liberalization of its

residential lending regulations
recognizing 90-percent loans rather than
80-percent loans as the basic home
finance benchmark, and limiting
regulatory restrictions previously

applied to home loans between 80 and
80 percent to those in excess of 90
percent, with one exception relating to
loans for condominium and co-operative
conversions. Because of general
concerns expressed on this subject; the
Board has determined at this time to
retain the requirement, but apply it only
to co-op and condominium conversion
loans, that loans in excess of 80 percent
of value may be made only to borrowers
who intend to occupy the property ds a
principal residence.

2. Loans to facilitate trade-ins

The Board's proposal had provided
that loans to facilitale a trade-in or
exchange of property, which have a
maximum 18-month term, be maintained
at the 80 percent loan-to-value ratio, and
that such loans be restricted to five
percent of an association’s assets. In
adopting final regulations, the Board has
determined to conform these loans to
the 90-percent benchmark, and to
remove the asset limitation as.artificial
and unnecessary. The proposal also
contained parenthetical regulatory
language referring to the inclusion in
this provision of “bridge loans” to
individuals and brokers, because current
regulatory language did not appear to
permit such loans. The provision as
adopted, however, clearly authorizes all
facilitating loans without restrictions
regarding borrowers, and inclusion of
the proposed parenthetical is
unnecessary. ‘

3. Maximum term .
In recognition of recent rapid

. increases in housing costs, and #s an

expression of its desire to assist
potential borrowers in meeting ,
associations’ eligibility requirements
regarding loan repayments, the Board
proposed to allow associations to make
home loans with maximum terms of 40
years. A number of commenters
opposed this liberalization, arguing that
the decrease in monthly payments
would be slight while the total increase
in interest payments over a 40-year torm
would be substantial. The Board
recognizes these concerns but believes
that a maximum 40-year term should be
authorized for those borrowers,
especially first-time homebuyers, who
would be helped by even a modest
decrease in their monthly costs, and
notes that average mortgage maturity
statistics indicate that few mortgages
would be held for a 40-year term.
Having determined at this time to
authorize the 40-year maximum term,
however, the Board intends to ascertain
the frequency of its use, and encourages
associations offering 40-year mortgages
to disclose to borrowers the financial
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consequences inherent in the longer
amortization schedule.

4. Private morigage insurance
requirement

The Board's regulations have long
required that loans in excess of 90
percent of the value of the security
property have private morigage
insurance (“PMI"”) coverage down to 80
percent of value until the loan principal
is reduced to 90 percent, at which time
the PMI coverage is no longer
mandatory. This provision was adopted
on the grounds that loans in excess of 90
percent of value are statistically riskier
investments for associations and require
additional protection during their early
years.

The proposal would have reduced the
required depth of PMI coverage to the
statutory minimum, i.e. the amount of
loan principal in excess of 90 percent of
value. A number of commenters urged
the Board to retain the current rule,
citing increased risks related to higher
dollar loans, longer terms and
adjustable interest rates, as well as the
negative impact of inflation on-the
borrower’s ability to carry mortgage
payments and other housing-related
costs. Upon reconsideration, the Board
has determined at present not to reduce
its current PMI requirements.

5. Pledged-account loans

The Board’s regulations authorize
home loans made in excess of maximum
loan-to-value ratios where the excess
loan amount is secured by pledged
savings accounts. With regard to loans
in excess of 80 percent of value, certain
restrictions apply. The Board has
determined to conform this provision
with its new home-loan benchmark by
applying the restrictions only to loans in
excess of 90 percent, and to exclude
amounts covered by the pledged
account from calculation of the loan
amount required to be covered by
mortgage insurance. In addition, the
Board notes the confusion that has
arisen in the past few years regarding a
provision in this section requiring these
loans to comply with the Board’s
graduated-payment-morigage
regulations, and has deleted that
requirement.

In response to inquiry by commenters,
the Board notes that the savings account
is not required to be on deposit with the
lender association, so long as it is
pledged to the association.

6. Nonamortized loans

The proposal provided for a
liberalization of the maximum loan term
on nonamortized home loans from three
to five years; the maximum loan-to-

value ratio remained unchanged at 60
percent. Some commenters
recommended to the Board that 80%
nonamortized loans be authorized. A
few commenters also suggested that the
Board allow partially-amortized home
loans with long terms; present
regulations limit these to multifamily-
dwelling and commercial loans.

The Board recognizes that such
balloon-payment loans with lower initial
monthly payments could serve as a
vehicle to qualify more potential
homebuyers. The Board is concerned,
however, with the risk possibilities for
home borrowers and associations in the
event that refinancing is unavailable at
the time the loan becomes due; that is
why the Board has included guaranteed
refinancing and other consumer and
lender protections in its authorized
mortgage plans that provide for
fluctuating payments. The Board will
continue to carefully study this area, but
has determined at the present time not
to authorize nonamortized or partially-
amortized balloon-payment home loans
as a permanent-financing option,

The Board has determined, however,
to liberalize its current regulations
pertaining to flexible-payment loans,
which authorize an initial period of
interest-only payments and full
amortization over the remaining
mortgage term. The flexible-payment
loan, which is authorized fo be made to
borrowers intending to occupy the
security properly, may now be made on
one-to-four-family dwellings rather than
single-family dwellings only, and may
use the Board's adjustable rate mortgage
plans (12 CFR 545.6—4 and 545.6-4a). In
addition, the five-percent-of-assets
limitation has been removed.

Multifamily Dwelling Loans -

The Board has adopted as proposed a
90-percent loan-to-value ratio for these
loans, which have 30-year maximum
terms. The maximum loan-to-value ratio
on nonamortized loans has been raised
from 60 percent to 75 percent, in
conformance with national bank
limitations, and the maximum term on
nonamortized loans has been increased
from three to five years. Two provisions
in the current regulations that were not
specifically mentioned in the proposed
amendment, relating to semi-annual
interest payments and partially-
amortized loans, have been re-instated.

It is noted that 12 CFR 545.6-10
(“Housing facilities for the aging”) has
been deleted from the Board's
regulations, as it is no longer needed to
confer high-ratio lending authority for
this type of multifamily housing. The
definition of “other dwelling unit" has

therefore been expanded to include
nursing homes and convalescent homes.

Other Improved Real Estate—
Residential

The revisions to the Board's
acquisition, development, building lot
and site, and construction loan
regulations have been adopted
substantially as proposed. Many
commenters argued against the new,
more restrictive loan-to-value ratios
established for these investments; as
noted in the preamble to the proposal,
the restrictions are statutory.

Several commenters disapproved of
continuation of a separate loans-to-one-
borrower limitation for these loans that
is more restrictive than the Board’s
general rule set out at 12 CFR 563.9-3 of
the Insurance Regulations. The Board
has determined to retain the separate
limitation for development loans based
on the relative risk of this type of
lending, including the possibility that an
association would have to expend
additional funds to prepare a foreclosed
development property for resale.

The proposal liberalized associations’
authority to make building lot and site
loans to borrowers who intend to use
the property in the future as a principal
dwelling. As proposed, the Board has
expanded the maximum loan term from
five to 15 years. In response to a number
of comments, the Board also recognized
that the current 40-percent amortization
requirement is quite onerous to home
borrowers during periods of high
interest rates, and has therefore reduced
this requirement to 30 percent.

A number of commenters urged the
Board to lengthen the term of
construction loans, both on projects and
individual single-family-dwelling
structures. The Board notes that the
maximum three-year project
construction loan term may be extended
up to three additional years; the Board
has determined, however, to allow a six-
month extension of the 18-month
maximum term on construction of
individual single-family-dwelling
structures.

Current provisions requiring serni-
annual interest payments, that were not
specifically mentioned in the proposed
amendments, have been re-instated.

Rehabilitation Loans

Rehabilitation loans are made on the
security of property that already
contains an existing structure or
structures. These loans are therefore not
within the new statutory loan-to-value
restrictions pertaining to loans on the
security of property containing offsite
improvements or in a construction
phase. The Board’s regulations
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accordingly allow these loans to be
made under the loan-to-value ratios set
out in § 545.6-2 {a) and (b). Under the
first provision of the “combination loan”
paragraph, rehabilitation loans may be
combined with permanent financing
loans.

Combmatlon Loans® - -

The Board has adopted substanhally
as proposed, the prov1smns for
combination of various types of interim
and permanent financing loans.

Some commenters requested that the
Board liberalize or remove the proposed
amortization requirements for -
combination loans pertaining to
different stages of development and
construction; the Board has clarified the
language of this provision to provide
that the required repayments start three
years after the initial disbursement of
construction Joan proceeds, and notes
that the amortization schedule, while
slightly more rapid than the current
schedule, begins after three years rather
than at the end of 18 months as has been
required.

A new provision has been added to
this regulation, which limits
combination loans for construction
inclusive of acquisition and/or
development to a term of eight years
with a three-year extension; the current
maximum is a six-year term with two
one-year extensions. The Board believes
that the new limitation provides a very
adequate time period for borrowers to
complete projects.

L]
Home Improvement Loans

The Board has liberalized its home
improvement loan provision as
proposed, by eliminating geographic
restrictions, dollar limits, and
percentage-of-assets investment
limitations. In addition, the Board has
provided for interest-rate and payment-
adjustment authority for loans in
compliance with 12 CFR 545.6-4 and
545.64a.

Leeway Authority

The provisions for unsecured
construction loans and nonconforming
secured loans have been amended to
more closely follow the statutory
authority. As noted in the preamble to
the proposal, these provisions may be
used by associations to invest in
adjustable-rate mortgages not otherwise
authorized under the Board’s
regulations. The term “residential real
property,” used only in the construction-
loan leeway authority and proposed as
a new definition section, proved
confusing to commenters and has been

deleted in favor of the term *residential

‘real estate.”

Commercial Real Estate Loans

The Board has adopted as proposed a
90-percent loan-to-value ratio and 30-
year maximum term for commercial
loans, and has, in addition, raised the
loan-to-value ratio from 60 percent to 75
percent for nonamortized loans, in
conformance with national bank lending
authority. References to the inclusion in
this section of construction loan and
partially-amortized loan authority,
which were not éxplicitly stated in the
proposal, have been added.

The statute continues to require first-
lien status for loan security under this
section. The Board has therefore
included a paragraph containing the -

_first-lien definition formerly found i in

Part 541.
Collateral Loans

The proposal provided that an
association could make a collateral loan
if it were authorized to invest in the
underlying assigned loan(s). As drafted,
the provision might have been
interpreted to mean, for example, that
an association could invest up to half of
its assets in loans secured by property
with regard to-which it was statutorily
limited to a flve-percent-of-assets
investment. The provision has therefore
been clarified to provide that collateral
loans may be made to the extent that
the underlying loans could be made
directly.

Location of Security Property

The re@;:d statute does not restrict
associatio

loans outside their local areas; the
Board therefore has adopted as
proposed the elimination of geographic

limitations on real estate loans. In order

to give parity to insured institutions in
relation to the new rules for Federals,
the Board additionally has lifted the
current geographic limitations on
location of security property in the
Insurance Regulations.

Notwithstanding these changes, the .
Board will continue to evaluate -
associations’ efforts under the
Community Reinvestment Act in
satisfying the continuing and affirmative
obligation to help meet the credit needs
of their local communities, including-
low- and moderate-income
neighborhoods.

A number of commenters urged the
Board to retain its Jocal eligible servicer
requirements for out-of-area loans. The
Board, however, has determined at this
time to delete servicer requirements
because it believes that association
managements will continue to secure
sound servicing arrangements for their
distant loans, and because the servicer

in their ability to investin

regulations unnecessarily hamper those
associations that wish to do their own
servicing.

Mobile Home Loans

Although mobile home loans are not
real-estate loans and thus were not
within the scope of the proposal, several
commenters took the opportunity to
request liberalizations to this set of
regulations. Because the Board desires
to make the mobile-home lending
structure more similar to that of other
residentially-related loans, the Board
has determined to amend its mobila

- home loan regulations in certain

respects to reflect changes in its real-
estate regulations. Specifically,
geographic-area prohibitions and seller-
servicer requirements have been
eliminated and the loans may be made
using adjustable-rate mortgage plans
authorized under 12 CFR 545.6-4 or
545.64a.

Conforming and Corrective
Amendments

A number of existing regulations were
slightly modified 1o reflect the new
lending authority, including
amendments to § 545.6-10 ("Community
development loans and investment")
and § 545.6-1.3 (“Farmers Home

"Administration Rural Housing Program

guaranteed loans”). In addition, thig
opportunity was taken to correct an
inadvertent omission in § 545.6-9
(“Loans on low-rent housmg”) to
facilitate turn-key projects by
eliminating the appraisal requirement on
projects to be purchased by a local
public housing authority.

The Board finds that a 30-day deluy of
effective date pursuent to 12 CFR 508.14
and 5 U.S.C 553(d) is unnecessary, as
the amendments implement statutory
revisions and relieve current regulatory
restrictions. o

Accordingly, the Federal Home Loan
Bank Board hereby amends Part 525,
Subchapter B, Parts 541 and 545,
Subchapter C and Parts 561 and 563,
Subchapter D, Chaptér V of Title 12,
Code of Federal Regulations, as set forth
below.

SUBCHAPTER B—FEDERAL HOME LOAN
BANK SYSTEM

PART 525—ADVANCES .

1. Delete § 525.13 as follows:

§525.13 Home Mortgiages exceeding
$75,000.

[Rescinded effective November 17,
1980.]
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SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 541—DEFINITIONS

2. Amend Part 541 by amending
§§ 541.12, 541.14(a), 541.16 by adding
paragraph {c), and 541.17(a) and (b},
deleting § 541.23, and adding new
§ 541.25, to read as follows:

§541.12 Improved real estate.

Any of the real estate defined in
88 541.3, 541.4, 541.5, 541.11, 541.16, or
541.17(b).

§541.14 Loans secured by liens on real
estate.

{a) Loans secured by an interest in
real estate in fee or in a leasehold or
subleasehold extending or renewable
automatically at the option of the holder
or the Federal association for 5 years
after maturity of the loan, if, in the event
of default, the real estate interest could
be used to satisfy the obligation with the
same priority as a morfgage or a deed of
trust in the jurisdiction where the real
estate is located; and

* * * * *

§541.16 Other dwelling unit.
Real estate which comprises:

* * * * *

(b} * * * or (c) A structure(s) or parts
thereof, designed or used for a nursing
home or convalescent home.

§541.17 Other improved real estate.

(a) Commercial real estate containing
(1) a permanent structure(s) constituting
at least 25 percent of its value, or (2)
improvements which make it usable by
a business or industrial enterprise.

{b) Real estate containing offsite or
other improvements, completed
according to governmental requirements
and general practice in the community,
sufficient to make the property ready for
primarily residential construction, and
real estate in the process of being
improved by a building or buildings to
be constructed or in the process of
construction for primarily residential
use.

* * * * *

§541.23 Two-, three- or four-family
dweliing.

[Rescinded effective November 17,
1980.]
§541.25 Unimproved real estate,

Real estate which will become
improved real estate as defined in
§ 541.12 of this Part.

PART 545—0PERATIONS

3. Revise §§ 545.6, 545.6-1, and 545.6~
2, by substituting new texis to read as
follows:

§545.6 Real estate loans.

(a) General. A real estate loan is any
loan secured by real estate where the
association relies substantially upon
that real estate as the primary security
for the loan. A Federal association may
invest in, sell, purchase, participate or
otherwise deal in real estate loans or
interests therein, only as provided in
this Part,

{b) Determination of loan-to-value
ratios.

(1) In determining compliance with
maximum loan-to-value limitations in
this Part, at the time of making a loan an
association shall add together the
unpaid amount of all recorded loans
secured by prior mortgages, liens or
other encumbrances on the security
property that would take precedence
over the association’s loan, and shall
not make such a loan unless the total
amount of such loans (including the one
to be made but excluding loans that will
be paid off out of the proceeds of the
new loan) does not exceed applicable
maximum loan-to-value limitations
prescribed in this Part, as indicated by
documentation retained in the loan file.

{2) In valuing the real estate security,
an association shall use the current
appraised value of the security properly,
which may include any expected value
of improvements to be financed.
“Value" for a real estate loan means
market value.

(c) Purchase of loans from the Federal
Savings and Loan Insurance
Corporation. An associalion may
purchase from the Federal Savings and
Loan Insurance Corporation any real-
estate-related loan guaranteed by the
Corporation under a guarantee contract
made by the Corporation with the
purchasing association.

§ 545.6-1 I[nsured and guaranteed
residential real estate joans.

{a) Notwithstanding any other
provision of this Part, loans that are
insured or guaranteed by a public
mortgage insurer may be made in
amounts and with terms and conditions
of repayment acceptable to the insuring
or guaranteeing agency.

(b) A loan is insured or guaranteed by
a public mortgage insurer if:

{1) It comes within the definitions of
§§ 541.10 or 541.13 of this Subchapter, or
within the provisions of Title X of the
National Housing Act; or

(2) It is insured or guaranteed by an
agency or instrumentality of a state (i)

whose full faith and credit is pledged to
support the insurance or guarantee, or
{ii} whose insurance or guarantee
program is approved by the Federal
Home Loan Mortgage Corporation or the
Federal National Mortgage Association.

§545.6~2 Other residential real estate
loans.

(a) Home loans.—(1) General
requirements. Loans on the security of
homes or combinations of homes and
business property, repayable in regular
monthly payments sufficient to liquidate
the debt, principal and interest, within
the loan term, shall not exceed 50
percent of the value of the security
properly and shall be repayable within
40 years. Except as otherwise
specifically authorized in this Part, after
the first payment on a loan described
under this paragraph (a) that is secured
by property occupied or to be occupied
by the borrower, no subsequent required
payment shall be greater than any
preceding payment. Loans in excess of
80 percent of value made on the security
of condominium or cooperative
dwellings that are in the process of
conversion from rental units, or such
loans made in connection with such a
conversion, shall be subject to the
restriction of paragraph (a}(2}){ii) of this
section.

(2) Ninety-five percent loan-to-value
authorization. The loan-to-value
limitation in paragraph (a)(1) of this
section shall be 95 percent, if:

(i) The loan contract requires that, in
addition to principal and interest
payments on the loan, one-twelfth of
estimated annual taxes and assessments
on the security property be paid monthly
in advance to the assaciation;

(i1} The borrower, including a
purchaser who assumes the loan, has
executed a certificate stating that the
borrower accupies, or in good faith
intends to occupy. the property (or one
dwelling on the property) as the
borrower's principal residence; and

(iii) As long as the unpaid balance of
the loan exceeds 90 percent of the value
of the security property, determined at
the time the loan was made, the part of
such balance exceeding 80 percent of
value is guaranteed or insured by a
mortgage insurance company which the
Federal Home Loan Mortgage
Corporation has determined tobe a
*“qualified private insurer”: provided,
however, that any unpaid loan balance
secured by a pledged savings account
shall not be required to be guaranteed or
insured under this provision.

{3) Non-monthly-installment loans.
The term-of-years limitation shall be 15
years on loans made with interest
payable less frequently than monthly
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but at least semi- annually and principal
payable less frequently than monthly
but at least annually in installments
sufficient to retire the debt, both interest
. and principal, within the loan tefm, and
40 years on loans made on farm
residences or combinations of farm
residences and commercial farm real
estate with principal and interest -

* payable less frequently than monthly
but at'least annually in installments
sufficient to retire the debt, both interest
and principal, within the loan term.

(4) Loans without full amortization. (i)
General rule. Nonamortized loans (loans
on which no principal payments are
made until the end of the term) and
loans that are not-fully amortized shall
not exceed 60 percent of value and shall .
be repayable within 5 years, with
interest payable at least semiannually.

(ii) Loans to facilitate trade-in or
exchange. Loans made to facilitate the
trade-in or exchange of security
property shall not exceed 90 percent of
value and shall be repayable within 18
months, with interest payable at least
semiannually.

(iii) Flexible payment loans. A'loan
that is secured by property occupied or
to be occupied by the borrower may
provide for an initial period, not
exceeding five years, during which
required monthly installment payments
shall equal not less than one-twelfth the
annual interest rate times the unpaid
balance of the loan, and a subsequent «
period during which required monthly
installment payments shall be sufficient
to liquidate the debt, both principal and
interest, within the loan term. The
limitation contained in the last.sentence
of subparagraph (a)(1) pertaining to
maximum payments shall apply
separately to the initial period and
subsequent period of a flexible payment
loan, except to the extent that the loan
complies with one of the mortgage plans
authorized under §§ 545.6—4
(“Alternative mortgage instruments™) or
545.6-4a (“Renegotiable rate
mortgages") of this Part. If a flexible
payment loan provides for fixed monthly
payments in the initial and/or
subsequent period(s), the payment
schedule must be set forth in the loan -
contract:.

(5)-Pledged account loans. Loans
made on the combined security of real -
estate and savings accounts may be
made in excess of the maximum loan-to-
value ratios specified in this paragraph
(a), with such excess secured by savings
accounts: provided, that loans made -
under subparagraph (a)(2) are sub]ect to
the following restrictions:

(i) The loan'shall not exceed the
appraised value of the real estate;

(if) The savings account shall consist

. only of funds belonging to the borrower,

members of his famlly, or his employer;
and

(iii) The association shall fully
disclose to the prospective borrower the

.. differences (including interest, private-

mortgage-insurance costs, and equity
interest) between a loan sgcured by real
estate and savings and a loan secured
by real estate alone.

- (6) Loans on cooperatives. Such loans
may be made under this paragraph (a),

_subject to the following requirements:

(i) Loans on the security of
cooperative housing de velopments
(“blanket” loans). The association shall
require that the cooperative housing
development maintain reserves at least °
equal to those required for comparable
developments insured by the Federal .
Housing Administration.

(ii) Loans on individual cooperative
units. Such loans may be made on the
security of (a) a security interest in
stock, membership certificate, or other
evidence of ownership issued to a
stockholder or member by a cooperative
housing organization; and {4) an

assignment of the borrower’s interest in

the proprietary lease or occupancy
agreement issued.by such organization.

(7) See §§ 545.6-4 and 545.6-4a of this
Part for other mortgage plans which may
be used for loans authorized under this”
paragraph {a). -

(b) Mulitifamily dwelling loans. Loans
on the security of other dwelling units,
combinations of dwelling units,
including homes, and business property
involving only minor or incidental . -
business use, shall not exceed 90
percent of the value of the security

property and shall be repayable within -

30 years, with interest payable at least
semi-annually: provided, that loans'
which are not fully amortized shall not
exceed 75 percent of value and shall be
repayable within 5 years for non- |
amortized loans, and with principal and
interest payments sufficient to meet a -
30-year amortization schedule for
partially-amortized loans.

(c) Loans on unimproved real estate
(“acquisition” loans). Loans-on the
security of unimproved real estate as
defined in § 541.25 of this Subchapter
shall not exceed 66% percent of the
value of the security property, and shall
be repayable in 3 years with interest
payable at least semi- -annually.

(d) Development Ioans. (1) Loans to
finance development of land shall not
exceed 75 percent of the value of the
security property and shall be repayable
within 5 years, with interest payable at
least semi-annually. The loan
documentation shall contain a

preliminary development plan that is
satisfactory to the association.

(2) Upon release of any portion of the
security property from the lien securing
the loan, the principal balance of the
loan shall be reduced by an amount at
least equal to that portion of the

-autstanding loan balance attributable {o

the value of the property to be released.

“Value” for the purposes of the
preceding sentence is the value fixed at
the time the loan was made.

(3) An association may extend the
time for payment for an additional
period not in excess of 3 years, but no
extension may be made unless (i}
interest on the loan is current, (ii) the
association’s board has before it a
- current appraisal of the security
property, and (iii) the outstanding
principal balance of the loan is or has
been reduced to an amount not over 75
percent of the current value of the
security property.

* (4) The limitation on loans to one
borrower as defined in § 569.9-3 of thig
Chapter shall be 2 percent of an
association’s assets with regard to loans
on any one development project made .
under this paragraph (d). A development
project includes all primarily residential,
recreational, or other facilities in an
integrated development plan.

{e) Loans on building lots and sites.
Loans on the security of building lots
and sites (“other improved real estate”
as defined in § 541.17(b}) shall comply
with the following requirements:

(1) Single-family-dwelling loans for a
borrower's principal residence (as
evidenced by a borrower's certification
of intention, at the time the loan is
made, that the property will be so used)
shall not exceed 75 percent of the value
of the security property and shall be
repayable within 15 years, with interest
payable at least semi-annually. The loan
contract shall provide for monthly
payments of principal and interest
sufficient {o amorlize at least 30 percent
of the original principal amount before
the end of the loan term.

(2) Loans other than for a borrowat's
principal residence shall not exceed 75
percent of the value of the security
property and shall be repayable within 3
years, with semi-annual interest
payments beginning not more than 1
year after the initial disbursement.

(3) The provisions of paragraphs (d)
(2) and (3) shall apply to this paragraph
(e). -

(f) Construction loans. (1)
Construction loans on other improved
real estate (as defined in § 541.17(b))
shall not exceed 75 percent of the value
of the security property and shall be
repayable in 3 years, with interest
payable at least semi-annually, except



Federal Register / Vol. 45, No. 224 [ Tuesday, November 18, 1980 / Rules and Regulations

76101

that for construction of single family
dwellings, loans on individual structures
shall be repayable within 18 months of
initial disbursement of applicable loan
funds.

(2) Associations shall reserve the right
to impose limits on the number of
structures under construction at a given
time.

{3) The provisions of paragraphs (d)
(2) and (3) shall apply to this paragraph
(f), except that loan extensions for
construction of individual single-family-
dwelling structures are limited to 6
months.

(g) Rehabilitation loans. Loans to
. finance substantial alteration, repair or
improvement of primarily residential
property may be made within the
maximum loan-to-value ratios permitted
for loans under paragraphs (a) and (b) of
this section and shall be repayable
within 3 years (18 months for a single
family dwelling), with interest payable
at least semi-annually.

(h) Combination loans. (1) Any loans
authorized by this § 545.6-2 may be
combined, with the term of each loan
beginning at the end of the term of the
preceding loan and interest and
principal payment requirements as
specified in the applicable paragraphs of
this section.

(2) Loans made on unimproved real
estate (as defined in § 541.25 of this
Part), development loans, and loans on
other improved real estate (as defined in
§ 541.17(b)) which are combined with
permanent financing loans, or are made
to borrowers who have secured
permanent financing from other lenders,
may be made within the maximum loan-
to-value ratios permitted for loans under
paragraphs (a) and (b) of this section:
Provided, that disbursement of loan
proceeds in excess of 80 percent of the
value of the security property shall not
be made until substantial completion of
construction.

{3) With respect to a combination of
loans to finance development and loans
on building lots and sites and/or
construction loans, whether or not
development has been completed, (i)
beginning not more than 3 years after
the initial disbursement of loan proceeds
for construction purposes, the principal
shall be amortized monthly at a rate of
at least 1% percent of that portion of the
loan balance applicable to any home,
including the building site, and (ii}
beginning not more than 4 years after
such disbursement, principal shall be
amortized monthly at a rate of at least
1% percent of that portion of the loan
balance not applicable to the
construction of any home and its
building site.

(4) Notwithstanding any other
provisions of this § 545.6-2, a
combination loan for construction
inclusive of acquisition and/or
development shall be repayable within 8
years, but such loan may be extended
for an additional period not exceeding 3
years.

(i) See § 545.6-5 of this Part for
residential loan leeway authority.

4. Delete § 545.6-2a, and revise
§ 545.6-3 by substituting a new text to
read as follows:

§545.6-2a Loans on cooperatives.

[Rescinded effective November 17,
1980.]

§545.6-3 Home improvement loans.

An association may invest in loans,
‘with or without security, for residential
real property alteration, repair or
improvement, or for equipping or
furnishing residential real properly, with
installments payable at least quarterly,
the first installment due no later than
120 days from the date the loan is made
and the final installment due no later
than 20 years and 32 days from such
date. Instalilments shall be substantially
equal except to the extent that the loan
complies with one of the morigage plans
authorized under §§ 545.6-4 or 545.6-4a
of this Part,

§545.6-4 [Amended].

5. Amend §545.6-4(b) by deleling the
phrase “under § 541.9 of this
subchapter " in subparagraph (4), and
changing the reference from § 545.6-1(a)
to § 545.6-2(a) in subparagraph (5)
thereof.

§545.6-4a [Amended).

6. Amend § 545.6-4a by deleting the
phrase "of up to 30 years" in paragraph
(b) thereof.

7. Revise §§ 545.6-5 and 545.6-6 by
substituling new texts to read as
follows:

§545.6-5 Leeway authority for loans
relating to residential real estate and farms.
(a) Loans without requirement of
security for construction purposes. In
addition to loans in which it may invest
under other provisions of this Part, an
association may invest an amount not
exceeding the greater of its surplus,
undivided profits, and reserves or 5
percent of its assets in loans the
principal purpose of which is to provide
financing with respect to what is or is
expected to become primarily
residential real estate where the
association relies substantially for
repayment on: (1} the borrower's general
credit standing and forecast of income,
with or without other security, or (2)

other assurances of repayment,
including but not limited to a third-party
guaranty or similar obligation.

(b) Nonconforming secured loans. In
addition to loans in which it may invest
under other provisions of this Part, an
association may invest an amount not
exceeding 5 percent of its assets in
loans, advances of credit. and interests
therein, secured by residential real
estale or real estate used or to be used
for commercial farming, which are not
otherwise authorized under this Part.

§545.6-6 Commercial real estate loans.

(a) Loans (including construction
loans) secured by first liens on other
improved real estate, as defined in
§ 541.17(a) and (c) of this Subchapter,
shall not exceed 90 percent of the value
of the security property, and shall be
repayable within 30 years, with interest
payable at least semi-annually:
Provided, that construction loans and
nonamortized loans shall not exceed 75
percent of value and shall be repayable
within 5 years, and partially-amortized
loans shall be repayable with principal
and interest payments sufficient to meet
a 30-year amortization schedule.

(b) An association’s aggregate
investment under this section shall not
exceed 20 percent of assets.

(c) Aloan is considered to be secured
by a firs! lien under this section if it is (i)
secured by an interest in real estate in
fee or in a leasehold or subleasehold
extending or renewable automatically or
at the option of the holder or the
association for 5 years after maturity of
the loan, if, in the event of default, the
real estate could be used to satisfy the
obligation with the same priority as a
first mortgage or first deed of trust in the
jurisdiction where the real estate is
located; or (ii) secured by an assignment
of such loan(s).

(d) See § 545.6-5 for additional
authority to invest in commercial
farming loans and § 545.6-10 for
additional authority to invest in
community development loans.

8. Delete §§545.6-7, 545.6-8, and
545.6-12, amend paragraph (a) of
§ 545.6-9, and revise §545.6-10 and
paragraph (a) of §545.6-13, toread as
follows:

§545.6-7 Insured boans to finance land
development.

[Rescinded effective November 17,
1980]
§545.6-8 Housing faciiities for the aging.

[Rescinded effective November 17,
1960]
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§545.6-9 Loans on low-rent housing.

(a) General, Limitations in this Part
relating to maximum loan terms and
loan-to-value ratios, except limitations
in § 545.6-8, shall not apply to any loan
secured by a first lien on real estate
which is, or is being constructed,
remodeled, rehabilitated, or renovated
to be, the subject of (1) an annual
contributions contract for low-rent

housing under former Sections 23 or 5 of

the United States Housing Act of 1937,
as amended, or (2) a Housing Assistance
Payment (HAP) contract for lJow-income
housing under Section 8 of the United-
States Housing Act of 1937, as amended,
which the mortgagor has agreed in
writing to enter into Yor the maximum
term available for the particular project
type and financing: Provided, no such
loan by a Federal association'shall
exceed 90 percent of the appralsed value
of the security property or, in lieu of
such appraisal, 90 percent of the
purchase price if the security property is
to be purchased by a local public
housing authority, and in no event shall
loan proceeds in excess of 80 percent of
such appraised value be disbursed to
the borrower until the Department of
Housing and Urban Development has
issued its final approval of the project-
under the subsidy program. Loans_
insured under the National Housing Act
may be made on terms and conditions
permitted by the insuring agency as
provided in § 545.6-1 of this Part.

* * * * *

§ 545.6-10 Community development loans
and investments.

(a) General. A Federal association
may invest in real property, or in
interests in real property, Jocated within
any of the following areas, and in loans
on the security of liens, and in other
obligations secured by liens, on real
property so located:

(1) Any nelghborhood strategy area
(as defined in 24 CFR 570.301(c))
receiving concentrated development
assistance under Title I of the Housing
and Community Development Act of
1974, as amended;

(2) Any general location (as specified
in 24 CFR 570.306(b)(3)(ii)} which is
specified in a community’s Housing
Assistance Plan (as defined in 24 CFR -
570.306) as an area for housing
assistance goals and which is receiving
such concentrated assistance;

{3) Any urban renewal area (as
defined in section 110(a) of the Housing
Act of 1949, as amended) receiving such
concentrated assistance in order to
finish uncompleted urban renewal
projects; and

(4) Any locales specified by a
community as receiving Urban

Development Action Grants or
otherwise receiving significant amounts
of such concentrated assistance.

(b) Investment in loans and other
obligations secured by liens on real
estate. Such invesiments shall conform
to all limitations in this Part 545
applicable to the type of real estate

* securing the investments.

(c) Investments in real estate. An
association may invest up to 2 percent
of assets in real property or interests
therein described in paragraph (a).
Investments may not exceed the
appraised value of the property plus
usual settlement costs. In determining
the 2-percent investment limit, the

- following rules shall apply:

(1) A reasonable allowance for
depreciation computed under the
straight-line method may be deducted
from the cost of improved real property
or investments in improved real
property owned by the association;

(2) If a leasehold interestin land is -
acquired, the amount of the investment
as to rental obligations under the lease
shall be determined on the basis of the
“present value of an annuity due” and
for the purpose of such determination,

. the worth of money shall be deemed to

be 10 percent; and

(3) The investment in improvements to
land in which the association has a
leasehold interest shall be the cost to

‘the association of the improvément, less

reasonable allowance for amortization
computed under the straight-line
method.

(d) Total investment under this
section shall not exceed-5 percent of

" assets.

§ 545.6-12 Nonconforming secured loans
and loans without requirement of security.
[Rescinded effective November 17,

1980.]

§ 545.6-13 Farmers Home Administration
Rural Housing Program guaranteed loans.

(a) General. An assgciation may
invest in loans on residential real estate
guaranteed under the Farmers Home
Administration (FmHA) Rural Housing
Program, without regard to other
provisions in this Part.

' * * 0 x . *

9. Delete §§ 545.7-7 and 545.7-8 and
revise § 545.7-6 (a)(2), (b), introductory
text of (d), (d)(1). (e)(1), (e)(2) (ii) and
(iii), adding a new {e}(3) and (f) to read
as follows:

§545.7-6 Mobile home financing.
(a) Definitions used in this section.
* * . * " * *
(2) *Mobile home chattel paper"—a
document evidencing a loan or interest
in a loan secured by a lien on one or

more mobile homes and equipment
installed or to be installed therein.

* * * * *

(b) General investment authority. An
association may invest up ta 20 percent
of assets in mobile home chaltel paper
and interests therein,

* * * * A -

(d) Inventory financing. An
association may invest in mobile home
chattel paper which finances a mobile
hfomp dealer’s acquxslhon of inventory,
i

(1) The inventory is held for sale by
the dealer in its ordmary course of
business;

* * * * *

(e) Retail financing. (1) Insured and
guaranteed loans. An asgociation may
invest in retail mobile home chattel
paper that is insured or guaranteed, as
defined in §§ 541.10 or 541.13 of this
Subchapter, or that has & commitment

for-such insurance or guarantee.

* * * * *
'

(2) Conventional loans.
* * * * *

(ii) the mobile home is or will be
located at a mobile home park or other
permanent or semi-permanent site;

(iii) the loan is payable within 20
years, in monthly payments which are
substantially equal except to the extent
that the loan complies with one of the
mortgage plans authorized under
§§ 545.6~4 or 545.6-4a of this Part;-and
* * “ * *

(3) Purchase of retail paper. With
regard to purchase of an interest in

. retail mobile home chattel paper whero

the security property is or will be
located outside the association’s normal
lending territory (as defined in § 561.42),
the seller of the interest shall be an
institution whose accounts or deposits
are insured by a Federal agency or a
service corporation thereof and the
seller (unless the seller is the
association’s service corporation) shall
retain at least a 25 percent interest in
each document evidencing a loan
secured by the chattel paper.

(f) Sale of paper.

(1) All mobile home chattel paper sold
by an association shall be sold without
recourse, as defined in § 561.8 of this
Chapter. ,

(2) No association may sell mobile
home chattel paper if, at the close of its
most recent semi-annual period, it hay
mobile-home-chattel-paper scheduled
items (other than assels acquired in a
supervisory merger) in excess of 5
percent of its total portfolio in'such
paper: provided, that appllcatxon may be
made to the Board for a waiver of thls
restriction.
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§545.7-7 Purchase of participation
interests in mobile home chattel paper.

[Rescinded effective November 17,
1980]

§545.7-8 Sale of mobile home chatte!
paper.

{Rescinded effective November 17,
1980]

10. Revise § 545.7-9, to read as
follows:

§545.7-9 Collateral loans.

An association may make a collateral
loan {secured by assignment of secured
loans) to the extent that it could, under
applicable law and regulations. make or
purchase the underlying assigned
loan(s).

11. Delete §§ 545.8, 545.8-1, 545.8-6,
and 545.8~7, and amend the title of
§ 545.8-3. as follows:

§545.8 Participations.
[Rescinded effective November 17,
1980]

§545.8-1 Purchase of loans.

[Rescinded effective November 17,
1980}

§545.8-3 Contract provisions for real
estate loans.

§545.8-6 Lending area.

{Rescinded effective November 17,
1980]

§545.8-7 Percentage limitation on real
estate loan investments.

[Rescinded effective November 17,
1980]

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 561—DEFINITIONS

11a. Amend § 561.22 by revising
paragraph (a), deleting paragraph (b},
and redesignating paragraph (c) as
paragraph (b), as follows:

§561.22 Normal lending territory.

{a) Normal lending territory is the
area (1) within the State in which such
institution’s principal office is located:
{2) within any portion of a circle with a
radius of 100 miles from the principal
office which is outside of such State;
and (3) other territory in which the
institution was operating on June 27,
1934.

(b) Definitions. * * *

PART 563—0OPERATIONS
12. Revise § 563.9 to read as follows:

§ 563.9 Nationwide lending.

(a) An insured institution may invest
in, sell, purchase, participate or
otherwise deal in loans or interests

therein on security property located
outside its normal lending territory but
within the United States or its territories
and possessions.

(b} An institution investing in a
nationwide loan shall ubtain a signed
report of apprdisal of the real estate
security fot the loan, prepared by an
appraiser having no interest, direcl or
indirect, in that security or in any loan
on that security and whose
compensation is not affected by the
approval or declining of the lean.

13. Delete §§ 563.9-1 and 563.9-2, as
follows:

§563.9-1 Participation loans.

[Rescinded effective November 17,
1960.]

§563.9-2 Sales of interest in loans on real
estate located outslde normal lending
territory.

[Rescinded November 17, 1980}

14. Amend paragraph (b) of § 563.9-3
by deleting the proviso and substituting
therefor the following lunguage:

§563.9-3 [Amended].

« * * * .

(b) * * * Provided, that,
notwithstanding any other limitation of
this sentence, any such loan may be
made if the loan is secured by a lien on
low-rent housing, or if the sum of
subparagraphs (1) and (2} of this
paragraph (b) does not exceed $200,000
and, beginning on January 1, 1982, and
annually thereafter, such amount
adjusted by the dollar amount that
reflects the percentage increase, if any,
in the Consumer Price Index during the
previous 12 months as shown in the
November-to-November index.

15. Revise § 563.9-7, to read as
follows:

§563.9-7 Loansin excess of 90 percent of
value,

(a) An insured institution authorized
to make loans in excess of 90 percent of
value on the security of real estate
comprising single-family dwellings or
dwelling units for four or fewer families
may do so only if such loans comply
with § 545.6-1 or § 545.6-2[a)(2){iii) of
this Chapter.

(b) This section does not apply to
loans to facilitate the sale of real estate
owned as defined in § 561.15(d) of this
Subchapter, nor fo investment in
Farmers Home Administration Rural
Housing Program guaranteed loans
complyving with § 545.6-13 of this
Chapter.

16. Delete § 563.10, to read as follows:

§563.10 Appraisal requirements.

[Rescinded efective November 17,
1980]
{Sec. 10, 47 Stat. 725 (12 U.S.C. 1421 et seq.)
sec. 5,48 Stal. 132 (12 U.S.C. 1464}, as
~mended by sec. 401, 84 Stat. 160; secs. 402,
403, 407, 48 Stat. 1256, 1257, 1260, as amended
(12 1.S.C. 1725, 1726, 1730), Reorg. Plan No. 3
of 1947, 12 FR 4891, 3 CFR, 1343-48 comp.. p.
1071)

By the Federal Home Loan Bank
Board.
Robert D. Linder,
Aeting Secretary.
FR Doc. 80-36000 F e 11-17-80; &:45 arm}
BILLIHG CODE §720-01-M

12 CFR Parts 526, 545 and 563
[Mo. 80-702]

Maturity of Time Deposits

Dated: November 10, 1980,

AGENCY: Federal Home Loan Bank
Board.

AcTioN: Final regulations.

SUMMARY: The Federal Home Loan Bank
Board has amended its regulations to
reduce the minimum period of maturity
on time accounts from thirty to fourteen
days. This action parallels a similar
change made recently in the regulations
applicable to banks, and is intended to
give parity to savings and loan
associalions and to increase funds
available for home financing.

EFFECTIVE DATE: November 10, 1980.

FOR FURTHER INFORMATION CONTACT:
Michael D. Schley (202-377-6444), Office
of General Counsel, Federal Home Loan
Bank Board, 1700 G Street, N.W.,
Washington, D.C. 20552
SUPPLEMENTARY INFORMATION: Section
526.3-1 of the Regulations for the
Federal Home Loan Bank System (12
CFR 526.3-1) allows member institutions
to offer certificate accounts of $100,000
or more that are not subject to an
interest rate ceiling if the account has a
term of at least thirty days. Similarly,

§ 526.3 (c) (12 CFR 526.3(c)) refers to a
minimum term of maturity of thirty days
for public unit accounts at member
institutions. The Federal Home Loan
Bank Board has amended the language
of these two sections and six other
related sections by replacing the thirty-
day minimum term with a fourteen day
minimum maturity period.

This action by the Board parallels a
recent resolution by the Board of
Governors of the Federal Reserve
System that shortened the maturity
period for “lime deposits”, as defined in
Regulation D (45 FR 56009, August 22,
1980: 12 CFR 204.2(c)). The amendment
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1o Regulation D was intended to
“improve the competitive position of
domestic depository institutions vis-a-
vis open market instruments and foreign
banking offices” (45 FR 56013). The
Board believes that a similar change in
authority is necessary to assist member
institutions in obtaining funds for home
financing.

The revision of § 526.3-1 specifically
exempts cerlificate accounts of $100,000
or more with a term of at least fourteen
days from the interest rate ceilings of
§ 526.3. The public unit account
provision in § 526.3(c) is revised to
conform to the new minimum term
restriction of fourteen days.

It is noted that a time account with a
maturily shorter than one year and a
balance of less than $100,000 is a
“regular account” as defined in 12 U.S.C.
526.1(d), because a member institution
may not currently offer a higher rate of
interest than 5% percent, the same rate
applicable to passbook accounts. (See
the Depository Institutions Deregulation
Committee final rule of October 9, 1980,
45 FR 68640, October 16, 1980; 12 CFR
526.3(a)(1), (10)).

The Board finds that observance of
the notice and comment period of 12
CFR 508.12 and 5 U.S.C. 553(b) and the
30-day delay of effective date of 12 CFR
508.14 and 5 U.S.C. 553(d) would be
contrary to public policy because of the
detrimental economic effect on member
institutions and savers that would result
from delaying the effective date of this
resolution.

Accordingly, the Board hereby

amends Part 526, Subchapter B, Part 545, -
* paragraph (b) of § 545.1-3, and

Subchapter C, and Part 563, Subchapter
D, Chapter V of Title 12, Code of Federal
Regulations, as set forth helow.

SUBCHAPTER B—FEDERAL HOME LOAN
BANK SYSTEM

PART 526—LIMITATIONS ON RATE OF
RETURN ~

1. Amend paragraph (c) of § 526.3 by
substituting the number “14" for the
number “30" in the phrase “30 days or
more” and replacing an obsolete
reference to subparagraph (a}(8) with a
reference to 12 CFR 1204.104, to read as
follows:

§526.3 Maximum }ates of return payable
by membéers on savings accounts.

(c) Exceptions as to terms or
qualifying periods. A member may pay a
rate of return not exceeding the highest
rate permitted under paragraph (a) of
this section on (1) a public unit accdunt
that is a certificate account with a
maturity of 14 days or more or a notice
account, or (2) a certificate account that

qualifies as a retirement account under
subsection 401(d) or 408(a)-of the
Internal Revenue Code and has a term
of 3 years or, in the case of an account
issued under subdivision (a)(4)(ii), 30
months; provided, that such accounts
issued under subdivision {a)(5)(ii) of this
section prior to January 1, 1980, or under
subdivision (a)(4)(ii) of this section must
meet the' maturity requirement, and
accounts issued under 12 CFR 1204.104
must meet the minimum amount and
maturity requirements, prescribed in
those provisions.

2. Revise § 526.3-1 by substituting the
number “14” for the number “30”, to
read as follows (the entire paragraph is
set forth below for the benefit of the
reader);

§ 526.3-1 Certificate accounts of $100,000
or more.

No maximum rate of return shall
apply to a‘certificate account of $100,000
or more ($50,000 or more if the issuing .
member’s home office is in Puerto Rico)
with a term of at least 14 days. (The
$50,000 minjmum shall apply only if the
member does not advertise or promote
the account outside Puerto Rico.)

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 545—OPERATIONS

§§ 545.1-1, 545.1-3, and 545.1-4
[Amended] . .

3. Amend paragraph (f) of § 545.1-1,

paragraph (c) of § 545.1-4, by
substituting the number “14" for the
number *30"” wherever it appears.

SUBCHAPTER D—FEDERAL SAVINGS AND
. LOAN INSURANCE CORPORATION

PART 563—OPERATIONS

§§ 563.3-1, 563.3-2, and 563.3-3
[Amended] ‘

4. Amend subparagraph (4) of

paragraph (b) of § 563.3-1 and

_ subparagraph (4) of paragraph (b) of
§ 563.3-2 by spbstituting the number
“14” for the number "30” wherever it
appears. Amend subparagraph (1) of
paragraph (c) of § 563.3-3 by .
substituting the number *“14" for the
word “thirty” wherever it appears.

~{Sec. 5B, 12 U.S.C. 1425b, 47 Stat. 725; Sec. 5,
48 Stat. 132, as amended (12 U.S.C. 1464);
Secs. 402, 403, 48 Stat. 1256, 1257, as amended
(12 U.S.C. 1725, 1726); Reorg. Plan No. 3 of
1947, 12 FR 4981; 3 CFR, 194348 Comp., p.
1071) .

By the Federal Home¢ Loan Bank Board.
Robert D. Linder,
Acting Secretary.
JFR Doc. 80-36003 Filed 11-17-80: 8.45 um|
BILLING CODE 6720-01-M

12 CFR Parts 541, 545, 561, 563
[No. 80-701]

Investment in Consumer Loans,
Commercial Paper and Corporate Debt
Securities

Dated: Noverftber 10, 1980.

AGENCY: Federal Hoine Loan Bank
Board.

ACTION; Final regulalions.

SUMMARY: These regulations implement
section 401 of Tile IV of the Depository
Institutions Deregulation and Monelary
Control Act of 1980, which authorizes
Federally-chartered savings and loan
associations and mutual savings banks,
subject to a 20-percent-of-assets
limitation, to make secured or unsecured
consumer loans and to invest in, sell, or
hold commercial paper and corporate
debt securities as defined and approved
by the Federal Home Loan Bank Board.
These regulations also implement the
Federal Financial Institutions
Examination Council’s recommended
*“Uniform Policy for Classification of
Consumer Instalment Credit Based on
Delinquency Status.”

EFFECTIVE DATE: November 17, 1980,

FOR FURTHER INFORMATION CONTACT:

Ann Hume Loikow, Office of Generul

Counsel, telephone number (202) 377~
6448, Federal Home Loan Bank Board,
1700 G Street N.W., Washington, D.C.
20552.

SUPPLEMENTARY INFORMATION:

Background

On July 31, 1980, the Federal Home
Loan Bank Board, by Resolutiont No. ti0~
468 (45 FR 52177; dated August 6, 1980),
proposed regulations fo implement a
part of section 401 of the Depository
Institutions Deregulation and Monetary
Control Act of 1980 (“Act"), Pub. L. 96~
221, 94 Stat. 132. This section added a
new subparagraph (B), which authorizes
associations to engage in consumer -
lending and to invest in, sell, or hold
commercial paper and corporate debt
securities as defined and approved by
the Board, to § 5(c)(2) of the Home
Owners Loan Act of 1933 (12 U.S.C.
1464(c)), the category of investments in
which Federally-chartered savings and
loan associations and mutual savings
banks (“associations”) may invest up lo
20 percent of their assets.
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The proposed regulations amended
the Rules and Regulations for the
Federal Savings and Loan System
(“Federal Regulations™) to authorize
associations to make consumer loans,
both directly and indirectly through a
dealer, with few limitations, and to
invest in commercial paper and
corporate debt securities, subject to
certain limitations necessary to meet
statutory requirements or to help ensure
the prudent exercise of this new
investment authority. It also amended
the Regulations of the Federal Savings
and Loan Insurance Corporation
{“Insurance Regulations”) to implement
the Federal Financial Instifutions
Examination Council’s recommended
“Uniform Policy for Classification of
Consumer Instalment Credit Based on
Delinquency Status.”

The Board received eighty-five
comments from Federal and state-
chartered savings and loan associations,
mutual savings banks, trade
associations, banks, resort community
developers, other financial companies,
and one public interest group. Most
commenters commented favorably on
the Board's decision to implement these
new investment authorities with a broad
regulation that leaves most of the
detailed decisions regarding the exercise
of these new powers to each
institution’s management. The bulk of
the comments suggesting amendments to
the proposal concerned three broad
issues: {1) the use of liens on real estate
to secure consumer loans; (2) inventory
financing and the financing of consumer
leasing; and (3) the proposed maturity
limitations on investments in corporate
debt securities.

Use of Liens on Real Estate To Secure
Consumer Loans

Many of those who commented on the
proposed regulation wanted to be able
to use liens on real estate to secure
consumer loans. In the proposal,
“consumer loan” was defined as a form
of “consumer credit.” The latter term
includes all those kinds of loans, such as
consumer loans, educational loans,
unsecured home improvement loans,
credit extended in connection with
credit cards, and loans in the nature of
overdraft protection, which would be
subject to the proposed classification
system for delinquent consumer
instalment credit; however, the term
“consumer loan” only included those
loans authorized under the new
consumer loan provisions of the Act. In
order to distinguish between
associations’ authority to make real
estate loans and the new consumer loan
authority and to prevent an
association’s real estate and mobile

home loans from being required to be
classified under the new loan
classification system for delinquent
consumer instalment credit, the proposal
defined “consumer credit” so as to
exclude loans secured by liens on real
estate and chattel liens secured by
mobile homes. It was thought that all
loans secured by homes or real estate
should properly fall under the mobile
home regulations or the real estate
lending regulations.

However, many associations
indicated that they wanted to be able to
use a lien on real estate to secure a
consumer loan without having to go
through the substantial documentation
required for real estate loans (i.e.,
appraisals, tille searches and insurance,
closing). They also wanted more
flexibility in payment terms than is
allowed under the real estate lending
regulations so that they could, for
example, make balloon-payment or
single-payment consumer loans,
Commenters argued that making these
loans under the real estate or mobile
home lending authority would add to the
costs charged to the consumer and
substantially lengthen processing time.
Finally, in order to be competitive with
banks and finance companies,
associations indicated a need for an
expeditious way in which to make
consumer loans as well as for a way in
which to provide adequate security for a
particular loan.

The Board is persuaded that
associations should have the flexibility
to use liens on real estate 1o secure
consumer loans and the ability to
process them expeditiously.
Accordingly, the Board has detlermined
to modify § 545.7-10(b) (relationship of
the consumer loan authority to other
provisions of Par} 545 of the Federal
Regulations) and § 561.38 (definition of
consumer credit). The amendments are
modeled on the Comptroller of the
Currency's regulations for national
banks. Under the regulation as
amended, loans in which the association
“relies substantially upon other factors,
such as the general credit standing of
the borrower, guaranties, or security
other than the real estate or mobile
home as the primary security for the
loan" are to be made as consumer loans.
An association will be required to retain
appropriate evidence in its files to
demonstrate the justification for its
decision. Although this regulation as
amended leaves much discretion to
association management, the Board
expects associations generally to treat
loans that are made to purchase the real
estate securing the loan as real estate
loans.

Inventory Financing and Financing
Consumer Leasing

A number of commenters requested
that the proposal be amended to
authorize inventory financing. These
commenters argued that assaciations
can compete with other lenders in
making certain kinds of loans, such as
automobile loans, only if they can
obtain dealer referrals and that they
need ta be able to finance the dealer’s
inventory in order to induce him to
make those referrals. In addition,
several commenters requested that the
Board authorize associations to finance
consumer leases, either by authorizing
associations to directly own the
property being leased or by authorizing
them to finance the lessor’s inventory
and to receive an assignment of leases.
The latter is basically the same as
inventory financing. Some commenters
also argued that, in addition to being a
good way to generate business in
certain kinds of consumer loans,
primarily for automobiles and other “big
ticket” items such as boats and
airplanes, the authority to finance dealer
inventory or to finance consumer leasing
was also a necessary corollary to the
granting of authority to indirectly
finance consumer loans.

In the preamble to the proposed
regulation, the Board took the position
that inventory financing was essentially
a commercial loan and thus did not fall
within the Act’s requirement that the
loan be “for personal, family, or
household purposes,” and that
authorizing its use would be
inconsistent with Congress’s intention of
giving associations the additional
investment powers needed to enable
them to become “family finance
centers.” In addition, the Board pointed
out that, although it does authorize
inventory financing for mobile homes,
the pertinent statutory language is much
broader than the language of the
consumer loan pravisions of the Act.

After reexamining the issue in light of
the comments, the Board has concluded
that authorizing inventory financing or
the type of lease financing that is
essentially comparable to inventory
financing would be outside the scope of
the statute. There appears to be some
confusion among commenters as to what
Congress did in granting associations
the many new powers contained in the
Act. A number of commenters appear to
feel that Congress’s desire to promote
competitive equality between various
kinds of financial institutions meant that
they must share exactly the same
powers. However, achieving greater
competitive equality does not mean that
the various kinds of financial
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institutions must completely lose their
separate identities. Congress gave
associations the additional powers
needed to enable them to compete for
and meet the finanvial service needs of
individual consumers, allowing them to
offer the consumer the convenience of
the “family finance center;" it did not
intend to turn associations into
commercial'banks by allowing them to
make commercial loans to businesses.

Furthermore, although it may be
argued that inventory financing may
ultimately lead to the association being:
able to finance some loans to individual
consumers, there is no guarantee that
the association will make the loans to
the consumers who purchase from a
dealer whose inventory it has financed.
The dealer may not always refer
customers to the lender or the customers
may decide to find their own financing.
Over the past few years, consumers
have become increasingly credit-
conscious and often credit-shop on their
own for the best terms. This is one
reason why credit unions, for example,
which are not authorized to do
inventory financing, now finance almost
20% of all automobile loans.

In addition, the Board has concluded
that lease financing in which an
association acquires title to the property
and then dlrectly leases it to the
consumer is not authorized by statute.
Banks are able to engage in this form of
consumer leasing under the “incidental
powers” clause of 12 U.S.C. § 24. No
similar provision exists in the Home
Owners’ Loan Act and associations are
not otherwise authorized by statute to
actually acquire property and lease it.
The only exception is found in 12 CFR
545.6-10, pertaining to commumty .
development investments.

The Board has, however, determined
to adopt as proposed the authorization
of associations to do indirect consumer
lending. This is an extension of direct
lending, i.e., the association is either
directly financing the consumer’s loan
according to some arrangement it has
made with a dealer to refer customers to
it or it is purchasing a loan from a dealer
which it is otherwise -authorized to
make.

Maturity Limitations on Investments in
Corporate Debt Securities

A number of commenters thought that
the requirement that the average
maturity of an association’s portfolio of
corporate debt securities not exceed five
years was unduly restrictive and should
be liberalized or completely eliminated.
More comment letters were generated
by this jssue than by any other. The
commenters generally contended that

this requirement too heavily skewed an

association’s authorized purchases of
corporate debt securities to short-term
securities, while the market primarily
offers longer-term ones, most in the 7-to-
40 year range, with the largest
concentration in the 20-t0-40 year range.
In addition, these commenters felt that
the proposed provision would also -
effectively prevent associations from

- investing in new issues, which tend to

have the highest interest rates and best
yields. Since few issues initially have
short terms, associations would be
forced to concentrate on older issues,
which are heavily discounted, less
liquid, and have lower yields. Finally,
the commenters thought that this
provision limited associations’ flexibility
to actively manage their portfolios to.
take advantage of market swings or
yield differentials. One major securities
dealer was the primary proponent of
this view and many associations quoted
its comments verbatim.

After analyzing these comments, the
Board has determined to retain a short-
term average maturity requirement for
the following reasons. First, the
commenters focused almost entirely on
the relationship of current yield to a
security’s maturity and failed to.
consjder the risks of buying long term
bonds and the impact of those risks on
associations. Lengthening the maturity
of an association’s investments in
corporate debt securities affects the
overall maturity of the association’s
asset mix, continuing and perhaps |
increasing the imbalance between the
maturities of its assets and liabilities.
Given the increasingly short-term nature
of associations’ liabilities and the long-
term nature of much of their mortgage
portfolio, the.Board would not like to see
associations exacerbate this maturity
imbalance by concentrating their
corporate debt security mvestments in
long-term issues.

Second, although an association
increases income volatility by investing
in short-term bonds, it would reduce
price volatility since the key

-determinant of price volatility among .

bonds is the time of maturity, with
longer-term bonds being more volatile
than shorter-term ones. In recent
months, the price volatility of bonds has
exceeded that of common stock. Some
investment advisers-have noted that
because of the recent bond price
volatility, in large part a reaction to the
instability of credit markets caused by
inflation and recent changes in the
conduct of monetary policy, bonds have
become speculative investments, bought
more for their potential for rising prices.
than for the promise of a protected,
regular source of interest income.

However, as interest rates rise, bond
prices fall. Given the wide fluctuations
in interest rates over the past year and
the inability of investors to correctly
forecast what interest rates will be,
investments in long-term bonds have .
become increasingly risky. As a result,
the Board believes that associations
should be encouraged to invest in
shorter-term bonds, an investment
strategy which, even though it reduces
the’ opportunity for dramatic profits
when rates fall, also reduces the
exposure to loss when rates rise.

Third, the fact that most bonds soll at
discounts from par does not mean that
associations will be unduly penalized by
the regulation’s average maturity
requirement. Because of the record high
interest rates over the past year, more
than 90 percent of all outstanding
corporate bonds are selling at a
discount. However, although discounts
have lower yields at maturity than do
par or premium bonds because of
certain tax considerations that do not
apply to associations, there is a
considerable supply of moderate
discount bonds and medium-term notes
at near-current coupons that
associations may purchase.
Furthermore, the yield giveup on current
coupons versus discount bonds is only
approximately 50 basis points, an
amount that the Board believes to be

. reasonable since discount bonds are

less susceptible to'call than are current
coupons.

Fourth, contrary to the belief of many
of the commenters and in part as a
result of the trends discussed above,
there has been a definite trend toward
shorter-term bond issues. In the second
quarter 6f 1980, medium-term bonds (5-
to-10-year maturities) accounted for
almost half of the total of all new bond
issues, whereas they were less than a
third of the first quarter 1980 volume
and less than one-quarter of the 197¢-
1979 total issuance. There has been also
a substantial issuance of corporate
notes rather than bonds since 1974 and
many outstanding corporate bonds have
aged. As a result, more than $50 billion
in corporate bonds with maturities of
less than five years exists today, so the
maturity averaging process should not
be as difficult as some of the
commenters contended,

Finally, the older issues that .
associations would be eligible to
purchase under this regulatign are not
necessarily illiquid since, in addition to
the growing market for new issues with
medium-term maturities, there is a
sizeable secondary market for issues
with short maturities. While some
outstanding issues may have thin
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markets, there are sufficient numbers of
" issues outstanding that have well-
developed secondary markets.
Furthermore; keeping the maximum
maturity of the portfolio low reduces the
likelihood of the need for liquidation of
holdings since a portfolio with a
balanced maturity structure will
constantly generate cash flow through
principal redemption as well as through
interest payments.

In summary, the Board has concluded
that its regulation correctly considers
the risks of investment in long-term
corporate debt securities on
associations’ existing asset and liability
mix and that a short-term average
maturity requirement will give
associations some flexibility while
encouraging prudent investments in
shorter-term securities. However,
because the Board has noted the larger
number of new issues with maturities is
the 5-to-10 year range, it has decided to
slightly modify the average maturity
requirement by increasing it from five to
six years. This should allow
associations to more easily participate
in the new issue market while helping to
correct the imbalance in the maturities
of their assets and liabilities.

A number of other issues mentioned
in the comment letters are addressed
briefly below:

“Natural Person” Requirement

A number of the commenters who
requested that the Board authorize
associations to do inventory financing
also requested it to delete from its
definition of “consumer loan" and
“consumer credit” the requirement that
the loan be made to a “natural person.”
These commenters wished to be able to
use the consumer loan authority to make
“consumer loans” to non-profit
organizations, family farms, small
businesses, professional corporations,
and the like. In essence, as in the case of
inventory financing, these commenters
wanted to be allawed to make business
loans. Since the purpose of the “natural
person” requirement is to ensure that
loans made under the “consumer loan"
authority go to living persons in their
individual capacities, the Board has
rejected the suggestion to delete the
“natural person” requirement. To do
anything else would be contrary to the
purpose and clear wording of the
statute.

Board of Directors Approval of Dealers

There was mixed opinion in the
comment letters about the requirement
that an association's board of directors
be required to approve the dealers with
whom the association engaged in
indirect consumer lending. Some

commenters thought that the provision
was a necessary safeguard to the
prudent use of this new lending
authority, while others thought that it
would be cumbersome and that the
board of directors should be able to
delegate this responsibilily.

The purpose of this provision, as
stated in the proposed regulation, is to
guarantee that the board of directors is
aware of the various arrangements that
the association has made to make
consumer loans and that the association
has examined the dealer’s reliability
and financial responsibility so that such
arrangements are prudently and
carefully considered. This does not
mean that directors are required to
investigate individually the background
of each dealer; rather, management
should conduct the necessary
investigation and negotiations and
present ils conclusions and proposal to
the board for its approval. Thus, this
requirement merely ensures that the
board of directors does have actual
notice of such arangements and has
formally voted, as reflected in its
minutes, to authorize the association to
engage in indirect lending with a
particular dealer. The Board has decided
to retain this provision as proposed.

Financing Timesharing Interests in Real
Estate

The Board received comments from a
number of developers of resort
communities and from their trade
association urging the Board to clarify
the statement in the preamble to the
proposed regulation that associations
would be authorized to finance the
purchase of interval-ownership interests
in real estate as unsecured consumer
loans. In particular, these commenters
were concerned about whether
associations would also be able to
finance the other ownership and various
“right-to-use” forms of timesharing.

As noted in the preamble to the
proposed regulation, a substantial
portion of the loans made to finance
these interests in real eslate are made
for the purchase of benelits and services
in addition to the real estate itself, and
this portion, which is not secured by the
real estate, must be considered to be an
unsecured consumer loan which an
association will now be authorized to
make under 12 CFR § 545.7-10. The
Board intends that any of the various
kinds of timesharing, whether of an
ownership or “right-to-use” form, may
be financed as a consumer loan under
this new authority. However, because of
the administrative difficulties in
separating the real estate portion from
the non-real estate portion of such loans,
the total amount of such loans should be

considered to be an unsecured consumer
loan if secured solely by the borrower’s
interest in the real estate purchased.
This conforms to the current practices
for financing the purchase of these
interests. Since purchase prices
commonly range between $1,000 and
$15,000, with the average price of one
week in an ownership plan at $4,050 and
in a right-to-use plan at $3,430, this
treatment should not inhibit the making
of these kinds of loans.

An association may file a lien against
the borrower's interest in such property
if it wishes, but the Board expects that it
will rely primarily on the borrower's
creditworthiness or other assets to
ensure repayment of the loan. For the
purposes of the limitation on unsecured
consumer loans to one borrower,
however, the total amount of a
timesharing loan, whether or not .
secured by the borrower's interest in the
real estate purchased, shall be
considered as an unsecured consumer
loan unless additional security is taken.

Scope of the Term “Corporate”

Several commenters asked if tax-
exempt debt securities issued by
nonprofit and government-sponsored
corporations could be purchased under
the authorization to invest in corporate
debt securities. It is intended that the
term “corporate” be broadly interpreted
to include any entity duly incorporated
under the laws of any state or of the
United States. Thus, any debt securities
issued by a domestic corporation,
whether taxable or tax-exempt,
provided that they conform to the other
requirements of § 545.9-4(b), may be
purchased by assoeiations under this
authority. It should be noted that debt
securities issued by government entities
that are not in the corporate form may
not be purchased under this section.

Since there is no statutory restriction
as to who may issue commercial paper,
none is contained in the proposed
regulation other than the requirement
that the issuer be domiciled in the
United States. Thus, an association is
authorized to'buy both taxable and tax-
exempt commercial paper, provided that
such paper conforms to the various
limitations in § 545.9-4(b).

Bankers' Acceptances

Since investments in bankers’
acceptances are already authorized by
§ 545.9{a) as assets which qualify as
liquid assets under 12 CFR § 523.10{g), it
was suggested that they be deleted from
the definition of “commercial paper” in
§ 545.9-4(a). This suggestion has been
adopled.
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Investments in Low-rated or Unrated

Commercial Paper and Corporate Debt
Securities and in Foreign Commercial-
Paper and Corporate Debt Securities

A few commenters requested that
associations be allowed to invest in
low-rated or unrated commercial paper.
and corporate debt securities and in
foreign commercial paper and corporate
debt securities. The rating requirement,
the requirement that the issue be
denominated in dollars, and the

requirement that the issuer be domiciled”

in the United States are designed to help
ensure the prudent use of the new’
powers. The mdjority of commenters
favored these restrictions as proposed
and the Board has adopted them without
a change. However, since their inclusion
is not mandated by the Act, the Board"
will monitor associations’ use of this
new investment authorlty and will
reexamine these provisions if
experience indicates that liberalization
is warranted.

Number of Ratings Required

The proposed regulation required that
at least two nationally recognized
investment rating services rate the
commercial paper and corporate debt
‘securities within the appropriate grades.
Several commenters said that this
requirement was unnecessarily
restrictive, since many high-grade issues
are only rated by one such service and
requiring at least two such ratings
would only add to the issuer's expenses:
The Board finds these arguments to be
persuasive and has determined to
modify the provision to require rating by
only orie such service. :

Investment in Open-end Investmenl s
Companies -

Several commenters Tequested that
associations be allowed to invest in
open-end investment compames that
invest only in securities in which the
association could invest directly. This
. would enable small assocjations; in
particular, to exercise more easily this
new jnvestment power.

Section 401 of the Act authorizes
Federal associations to invest the shares
or certificates of such companies, *
provided that their portfolios are -
restricted to investments in which an
association by law or regulation may,
without limitation as to percentage of
assets, invest. Since association
investments in commercial paper and
corporate debt securities are subject to a
20-percent=of-assets limitation, they
would not fall within this provision.
Therefore, the Board has determined to
authorize such indirect investments as

part of this regulation and hasso =
amended § 545.9-4(a).

An association will be authonzed to
invest in the shares of an open-end
investment company, registered with the
Securities and Exchange Commission,
whose portfolio is restricted solely to
investments an association is authorized
to make under this or other regulations
or law. This means that such company’s
investments in commercial paper and
corporate debt securities must conform
to the limitations contained in § 545.9-
4(b). The limitation on investments in
the issues of one issuer, contained in
§ 545.9-4(b)(3), has been modified,
though, because of the impracticability
of applying this requirement to an
investment in the shares of these
investment companies. As a result, an
association need not count these
investments when it determines whether
it has complied with this requirement;
rather, an association may not invest an
amount exceeding five percent of its
assets in the shares of any one such
investment company. In addition, an
association that invests in the shares of
these companies should note that the six
year average maturity test for
investments in corporate debt securities
applies to its portfolio, not to that of the
investment company. N

Scheduled Items and the Classﬁicahon
System

The comments overwhelmingly
favored the proposed classification
scheme for delinquent consumer
installment credit."As the Board noted in
the preamble to the proposed regulation,
the principal provision that would be .
affected by the higher rate of:
delinquencies found in the usual
consumer loan program is the
scheduled-items computation, which has
been amended to include all of an
association’s “slow consumer loans”.
Those who suggested alternatives for
including slow consumer loans within
the scheduled-items computation were
concerned mainly about the effect of
delinquent consumer loans,upon the
various regulatory provisions that have
been deleted by Board Resolution No.
80-700 (i.e., the "4%" provisions on
nationwide lending, participation loans,

\

etc., in 12 CFR §§ 545.6-12, 563.9, 563.9- .

1, and 563.9-2). .

Since the purpose of the scheduled-
items computation is to reflect
accurately the soundness of an
association’s portfolio, the Board has
decided to retain this provision as -
proposed. In the Board's view, the few
remaining provisions left in the
regulations, other than the net worth
requirements, in which scheduled items
affect associations’ investment authority

‘do not warrant special rules for slow

consumer loans that are to be’included
in scheduled items.

Limitation on Unsecured Consumer
Loans to One Borrawer

It was suggested that this provision
might be too restrictive, particularly
where new associalions with very low
net worth and assels are concemed.

minimum level of $2,500-$3,000 in

unsecured consumer loans to the same
borrower was recommended, even if the
association did not meet the basic test
contained in § 545.7-10(c). This -
suggestion has been adopted and every
association, regardless of its net warth
or asset position, will be able to make at
least $3,000 in unsecured consumer
loans to the same borrower, This
amount will be incredsed each January
1, beginning in January, 1982, by the
dollar amount that reflects the
percentage increase, if any, in the
Consumer Price Index over the past
twelve months as shown in the
November-to-November index.

Charge-Off of Consumer Credit -
Classified as a Loss

Several commenters questioned the
proposed regulation’s requirement that
consumer credit clagsified as a loss be
charged either to the association's nel
worth or to its current earnings. The
Board has revised this section to require
that the loss be charged off only against
the association’s current earnings. In
conformance to the definition of "'net
income” contained in § 563¢.12 of the
Insurance Regulations, all such losses
should be charged to current earnings.
However, associations wishing to
establish a valuation or bad debt
allowance for such losses may do so by
a charge fo the applicable non-operating
expense account, and losses may be
charged to such allowance gccount.

Other Changes

Several other changes, primarily of a
clarifying nature, have been made in the
regulations:

(1) The definition of “consumer loan"
was amended to clearly indicate that
credit extended in connection with
credit cards and loans in the nature of
overdraft protection are not “consumer
loans” and are not to be counted within
the 20 percent-of-assets limitation, even
though they are forms of “consumer
credit” and must be included in the loan
classification system, !

(2) The definition of “open-end
consumer credit” was amended to
conform to that of “open-end credit”
contained in regulation Z.
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{3) An explanation of “marketable”
was added to the definition of corporate
debt security.

(4) Two changes were made in the
limitations on investments in
convertible corporate debt securities.
First, the requirement that the security
be traded on a national exchange was
clarified. The word *securities” was
added between *national” and
“exchange” to make it clear that this
term is to be defined as those exchanges
registered with the Securities and
Exchange Commission as “national
securities exchanges” under 15 U.S.C.

§ 78c(a)(1).

Second, the Board has adopted an
additional limitation, requiring
associations, at the time of purchase of
such securities, to write down the cost
of the securities to the investment value
of the securities considered
independently of the conversion feature.
This provision is modelled on the
Comptroller of the Currency's regulation
on investments in convertible securities
and ensures that the bond aspects of the
security remain primary, since
associations are only authorized by the
Act to invest in “debt securities” and
not to invest in equity issues.

The Board finds that a 30-day delay of
effective date pursuant to 12 CFR 508.14
and 5 U.S.C. 553(d) is unnecessary, as
the amendments implement a statutory
revision and relieve current regulatory
restrictions.

Accordingly, the Board hereby
amends Parls 541 and 545, Subchapter
C. and Parts 561 and 563, Subchapter D,
Chapter V of Title 12, Code of Federal
Regulations, as set forth below.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 541—DEFINITIONS

1. Add new §§ 541.25, 541.26, 541.27,
and 541.28, to read as follows:

§541.25 Consumer loan.

A secured or unsecured loan to a

natural person for personal, family, or

“ household purposes. Such loan is a type
of consumer credit, as defined in
§ 561.38 of this Chapter, and may be
made as either open-end or closed-end
consumer credit, as defined in §§ 561.39
and 561.40, but does not include credit
extended in connection with credit
cards and loans in the nature of
overdraft protection.

§541.26 Loans.

Obligations and extensions or
advances of credit; and any reference to
a loan or investment includes an interest
in such a loan or investment.

§ 541.27 Commercial paper.

Any note, draft, or bill of exchange
which arises out of a current transaction
or the proceeds of which have been or
are to be used for current transactions,
and which has a maturity at the time of
issuance of not exceeding nine months,
exclusive of days of grace, or any
renewal thereof the maturity of which is
likewise limited.

§541.28 Corporate debt secuyity.

A marketable obligation, evidencing
the indebtedness of any corporation in
the form of a bond, note and/or
debenture which is commonly regarded
as a debl security and is not
predominantly speculative in nature. A
security is markelable if it may be sold
with reasonable promptness at a price
which corresponds reasonably to 1ts fair
value.

PART 545—0PERATIONS

2. Add a new § 545.7-10, to read as
follows:

§545.7-10 Consumer loans.

(a) Generul. A Federal association
may make direct or indirect consumer
loans: Provided, thal (1) at any one time
the total investment made under this
section and § 545.9-4 of this Part
(“Commerical paper and corporate debt
securities”}, added together, shall not
exceed 20 percent of an association’s
assets; and (2) that before indirect loans
are made through a dealer, the dealer is
approved by the association’s board of
directors. The authority to make a
consumer loan includes the authority to
originate purchase, sell, service, and
participate in such loans: Provided, that
such loans conform to the provisions of
this section and the association’s
written underwriting standards.

(b) Relationship to other provisions of
this Chapter. If a loan that may be made
under this section is also authorized to
be made under another section, which
may have different percentage-of-assets
and other limitations or requirements,
an association shall have the option of
choosing under which applicable section
the loan shall be made.

(c) Limitation on unsecured loans to
one borrower. The total balances of all
outstanding loans, as defined in § 563.9-
3(a}(2) of this Chapter, that may be
made under this section in unsecured
loans to one borrower, as defined in
§ 563.9-3(a)(1), is limited to the lesser of
¥4 of one percent of an associalion’s
assets or five percent of its net worth:
Provided, that an association may make
up to $3,000 in unsecured loans to any

one borrower and, beginning on January
1, 1982, and annually thereafter, such
amount shall be adjusted by the dollar
amount that reflects the percentage
increase, if any, in the Consumer Price
Index during the previous twelve
months as shown in the November-to-
November index.

§545.9-1 [Amended]

3. Delete subparagraph (a}(3) of
§ 545.9-1 and renumber subparagraphs
{a){4) through (8) as (a)(3) through (7},
respeclively.

4, Add a new § 545.9-4, to read as
follows:

§545.9-4 Commerical paper and
corporate debt securities.

() General. A Federal association
may invest in, sell, or hold commerical
paper and corporate debt securities,
including corporate debt securities
convertible into stock. subject to the
limitations set forth in paragraph (b}:
Provided, that at any one time the total
investment made under this section and
§ 545.7-10 ("Consumer leans™}, added
together, shall not exceed 20 percent of
an association’s assets. An investment
under this section includes the investing
in, redeeming, or holding of shares in
any open-end management investment
company which is registered with the
Securities and Exchange Commission
under the Investment Company Act of
1940 and whose portfolio is restricted by
such management company’s
investment! policy, changeable only if
authorized by shareholder vote, solely
to the investments that an association is
authorized to invest in under this section
and other regulations or law.

(b) Limitations. (1) As of the date of
purchase, as shown by the most recently
published rating made of such
investments by at least one nationally
recognized investment rating service,
the commerical paper must be rated in
either one of the two highest grades and
the corporate debt securities must be
rated in one of the four highest grades.

2} The commerical paper or corporate
debt securities shall be denominated in
dollars and the issuer shall be domiciled
in the United States.

(3} At any one time, an association’s
total investment in the commerical
paper and corporate debt securities of
any one issuer, or issued by any person
or entily affiliated with such issuer,
shall not exceed one percent of the
association’s assels: Provided, that this
provision shall not apply to investments
in the shares of an open-end
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management.investment company. In
such cases, an association’s total -
investment in the shares of any one such
company shall not exceed five percent
of the association’s assets.

{4) Investments in corporate debt >
securities convertible into stock are
subject to the following additional -
limitations: (i} Purchase of securities
convertible into stock at the option of
the issuer is prohibited; (ii) at the time of
purcliase, the cost of such’securities
must be written down to an amount
which represents the investment value
of the securities considered-

independently of the conversion feature; l

{iii) such securities must be traded on a
national securities exchange; and (iv)
associations are prohibited from
exercising the conversion feature.

(5) At any one time, the average
maturity of an association’s portfolio of:
corporate debt securities may not
exceed six years.

(6) An association shall mamtam
information in its files adequate to

_ demonstrate, that it has exercised
prudent ]udgment in making mvestments
under this section.

: SUBCHAPTER D-—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION '

"'PART 561-~DEFINITIONS

5, Amend paragraph (a)of § 561 15 to
read as follows:

§ 561.15 Scheduled items.

The term “scheduled items” means:
(a) Slow consumer-.credit, slow loans

(other than loans specified in paragraph .

(b} of this section).
* * * * *

6. Add new §§ 561.16a, 561.16b, 561.38,
561.39, and 561. 40, to read as follows:

§ 561.16a Slow consumer credit.

The term “'slow consumer credit”
means closed-end consumer credit -
delinquent 90 to 119 days (4 monthly
payments) and open-end consumer -
credit delinquent 90 to 179 days (4-to-6
zero billing cycles). For the purposes of
computing delinquency, a payment of 90
percent or more of the contractual
payment will be considered as a full
payment. If an'association can clearly
demonstrate that repayment would
occur regardless of delinquency status—
for example, the loan is well-secured by
collateral and is in the process of
collection; the loan is supported by a
valid guarantee or insurance; oritisa -
loan where the claims have béen filed
against a solvent estate—then such loan
need not be classified as “slow
consumer credit.” The following table

illustrates the delinquency computation: .

-

Closed-end consumer credit «

Due date Period Delinquency status Clissification
3/10 3/10-4/09..... Not delinquant
4/10 4/10-5/09..... 30daysor2p
5/10.. 5/10-6/09..... 60 days or 3 pay .
6/10..... 1. 6/10-7/09... 80 daysordp Slow.,
Open-end consumer credit *
. i)
Statement . Day Zero billing Payment record Days Clessification
cu - cycle delinquent !
1 1, - . 0
2 © 80 1 No payment.... *5
3 60 2 No payment 30
4 ] 3 No paymen 60 o
5 120 4 No paymen| 90 Slow.
6 ' 150 5 No paymen! 120 Slow.
7 180 6 No payment... 150 + Slow,
* For purt of il has 25 days in which to pay before payment is Idered deling

§561.16b, Consumer credit classified as a

. loss.

The term “consumer credit classified
as a loss” means closed-end consumer
credit delinquent 120 days or more (5
monthly payments.or more) and open-
end consumer credit delinquent 180 days

.or more (7 zero billing cycles or more). -

For the purposes of computing
delinquency, a payment of 90 percent or
more of the contractual payment will bé

considered as a full payment. If an
association can clearly demonstrate that

- repayment would occur regardless of

delinquency status-—for example, the
loan is well-secured by collateral and is
in the process of collection; the loan is
supported by a valid guarantee or
insurance; or it is a loan where claims

- have been filed against a solvent

eéstate=—then such loan need not ba-
classified as a loss. The following table
illustrates the delinquency compulntion.

‘ .. Closed-end consumer credit .
Due date Period Delinquency Status Classlfication
arto s 3/10-4/09..... Not deling :
- o .« s “ * ’ v » .
- 6110 6/10-7/09..... 90 days or.4 p t Slow.
7/10 7/10-8/09..... 120 days or 5 pay Loss*
8/10 8/10-9/09..... 150 days or 6 payry { Loss*,
” Open-end consumer credit *
Statement Day Zero billing ﬁaymenl record Days  Clastification
. o cycle . delinquont
) . R o te . . . ) .
7. 180 . 6 150 Slow,
-8 210 7 180 Loss®,
9 240 8 210 Loss?,

*Charge-off as required by § 563.46 occurs.

'§561.38 Consumer credit.

Credit extended to a natural person
for personal, family, or household
purposes, including loans secured by
liens on real estate and chattel liens
secured by mobile homes: Provided, the

_association relies substantially upon

other factors, such as the general credit
standing of the borrower, guaranties, or
security other than the real estate or
mobile home, as the primary security for
the loan. Appropriate evidence to
demonstrate justification for such
reliance should be retained in an
association’s files. Among the types of

credit included within this term are
consumer loans; educational loans;
unsecured loans for real property
alteratron, repalr or improvement, or for
the equipping of real property: loans in
the nature of overdraft protection; and
credit extended in connection with
credit cards.

§561.39 Open-end consumer credit,

“Open-end credit” as defined in
Regulation Z (12 CFR 226.2(x)).

§561.40 Closed-end consumer ércdlt.

Consumer credit other than open-end
consumer credit. ,
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PART 563—0OPERATIONS

7. Add a new § 563.46, to read as
follows:

§563.46 Charge-off of consumer credit
classified as a loss.

When consumer credit is classified as
a loss, as defined in § 561.16b of this
Subchapter, it shall be charged against
the association’s current earnings.
{Sec. 5(c}{2}{B). 48 Stat. 132, as amended by
Title 1V, § 401. Public Law 96-221, 94 Stat.
151; § 5(d). 48 Stat. 132, as amended (12
U.S.C. 1464(d)): §§ 402, 403, 48 Stal. 1256,
1257, as amended {12 U.S.C. 1725, 1726);
Reorg. Plan No. 3 of 1947, 12 FR 4961. 3 C.FR.
1943-48 Comp., p. 1071}

By the Federal Home Loan Bank Board.
Robert D. Linder,
Acting Secretary.
{FR Doc. 80-36002 Filed 11-17-80; 845 am]
BILLING CODE 6720-01-M

12 CFR Parts 561 and 563

. [No. 80-694]

Net Worth Amendments

Dated: November 6, 1980.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule.

SUMMARY: The Board has amended the
net worth requirements imposed on
institutions the accounts of which are
insured by the Federal Savings and Loan
Insurance Corporation by (1) replacing
the current net worth requirement of five
percent of insurable accounts plus five
percent of secured borrowings with a
requirement of four percent of liabilities,
(2) eliminating the Asset Composition
and New Worth Index plus the five
percent of secured borrowings
requirement, (3) providing for up to a ten
percent reduction in the otherwise
applicable net worth requirement
proportionate to the amount of long-term
debt, flexible-yield mortgages and short-
term liquid assets held, and (4)
providing a limited exemption from the
net worth and reserve requirements for
institutions that sell residential
mortgages carrying an interest rate of
seven and one-half percent or less.
These amendments also reduce the
current statutory reserve requirement
from an amount equal to five percent of
insured accounts to an amount equal to
four percent of insured accounts.

EFFECTIVE DATE: November 17, 1980.

FOR FURTHER INFORMATION CONTACT:
Jerry Hartzog. Office of Policy and
Economic Research (telephone number:
(202) 377-6782). or Kenneth F. Hall,
Office of General Counsel (telephone
number: (202) 377-6466), Federal Home
Loan Bank Board, 1700 G Street, N.W.,
Washington, D.C. 20552.

SUPPLEMENTARY INFORMATION: On July
24, 1980, the Federal Home Loan Bank
Board proposed amendments to its
regulations pertaining to reserve
accounts {FHLBB Res. No. 80-445; 45 FR
50797 (1980)). A total of 85 comment
letters were received during the pubhc
comment period, which ended on
September 29, 1980, from Federally und
State-chartered savings and loan
associations, trade groups, the Federal
Home Loan Banks, and a mortgage
insurance company trade association.
The proposed amendments provided for
the following changes:

(1) replacement of the current net
waorth requirement of 5 percent of
insurable accounts plus 5 percent of
secured borrowings with a reguirement
of 4 percent of all liabilties;

(2) elimination of the Assel
Composition and Net Worth Index plus
the 5 percent of secured borrowings
requirement;

{3) reduction by up to 10 percent of the
otherwise applicable net worth
requirement in proportion to the amount
of long-term debt, flexible-yield
mortgages and short-term liquid assets
held by an association;

(4) limited exemption from the net
worth and statutory reserve
requirements for institutions that sell
residential mortgages carrying an
interest of 7% percent or less; and

(5) reduction of the statutory reserve
requirement from 5 to 4 percent of
insured accounts.

The proposed amendments were
generally supported by a majority of the
commenters, although many made
recommendations for modification or
clarification of one or more of the
provisions. After reviewing the
comments received and other uvailable
information, the Board has determined
to adop! the propased amendments
substantially as proposed, as described
below,

Replacement of Current Net Worth
Requirement With a Liability Test

As stated in the proposal, the reason
for the proposed change from a base
keyed only to savings to a labilities
base, which includes both savings and
borrowings, is a concern that the future
growth of non-deposit sources of funds
will make a savings-based test
increasingly inadequate as an ndicator
of financial soundness. Due to
increasing competition from non-
depository instilutions such as money
market funds, the planned phase-out of
deposit rate controls and the rate
differential, and a projected strong
demographic demand for housing and
mortgage loans in the 1980s, the rate of
growth of deposits in the fulure 3s hkely
to be insufficient to meet the demand for
morlgage luans. Itis expected, therefure,
that associations will inereasimgly
utilize non-deposit sources of funds to

»

elimnate that short-fall, particularly in
hight of recent revisiaons of the Board's
outside borrowing regulations that
provide greater flexibility for
associations to use outside sources of
funds. Because this would mean the
amount of savings as a proportion of
totul liabilities will decrease, the Board
behieves that total liabilities will prove
to be a better measure of the reserve
needs of insured institutions than the
curren! savings base.

In the proposed regulation,
“liabshities” was described as all on-
balance-sheet liabilities of an insured
institution, including the unpaid
principal amount of all outstanding
borrowings (including borrowings from
a Federal Home Loun Bank or a State-
chartered central reserve institution},
whether secured or unsecured and
regardless of maturity. Many
commenters suggested that liabilities be
defined to exclude loans in process.
deferred fees, accounts payable. escrow
accounts, and other non-interest-bearing
habilities. It was argued that these are
not “true” liabilities, although they are
carried on the liabilities side of a
balance sheet. and thus should not be
included in the base used to establish
the net worth requirement.

The Board, however, has determined
to use total habilities, which. by
definition, is equal to the difference
between total assets and net worth and
will include all items that appear on the
habihties side of a balance sheet. The
Board believes that a base comprised of
all kabilties, with no exceptions, is the
most appropriate base for purposes of
calculating the net worth requirement
because the purpose of that requirement
is 1o serve as a measure of the size of an
institution rather than of the amount of
reserves that should be maintained
against vanous types of liabilities. As
such, the net worth requirement is a
signul to the Board of possible capital
adequacy problems. Enforcement of the
requirement varies with the nature of
the problems. Given this function of the
requirement, the Board believes it
should not distinguish between different
types of liabilites.

Currently. the Board permits
associations to determine the base on
which the net worth requirement is
culculated to be an average of the
bualance during the current year plus the
halances during the previous four years
{12 CFR 563.13{b}{2}f11]]. Under the
prapased regulation, this averaging
would not have been permitted for
hubitities other than checking. tax and
laan, and savings accounts. All of the
commenters who addressed this matter
fuvered averaging for the entire
habilities base. The Board agrees that
averaging should be permitted for all
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liabilities, and the.final regulation
provides accordingly.

Since changing to a liabilities
standard enlarges the base against
which the percentage requirement is
applied, leaving the percentage at five
percent would result in an increase in -
the net worth requirement for insured
institutions. The Board believes it would
be inappropriate at this time to increase
the net worth requirement and,
therefore, has determined to adopt a
percentage requirement of four percent,
as proposed. Since,the Board is reducing
the percentage requirement, the Board
believes it is unnecessary to provide for
a gradual phasing-in of the new
requirement, as a number of
commenters had suggested. The Board .
understands that a very small number of
institutionstnay experience an
immediate increase in the net worth
requirement as a result of these
amendments. While this is unavoidable,
the Board is prepared to exercise its
supervisory discretion in the case of
undue increases in'the requirement.

Elimination of Asset Composition and
Net Worth Index . -

The current net worth tegulatlon
provides that insured institutions shall
maintain a level of net worth calculated
in accordance with the Asset
Composition and Net Worth Index
(*ACNWTI") (see 12 CFR 563.13(b)(2))
plus five percent of secured borrowings
with an original stated maturity of more
than one year (see 12 CFR 563.13(b)(4)),

if such a level is greater than that based -

on the percentage-of-savings test.
Approximately 22 percent of insured
institutions utilize the ACNWI while the
remainder employ the savings-based'
test.

The Board has determined to
eliminate the ACNWI, a’change the
Board believes will significantly smphfy
the reserve regulation. Currently,
institutions must calculate the results of
both the ACNWI test and the five- .
percent-of-savings test. Pursuant to the

- amendment, institutions will only have
one net worth test to meet. This
simplification is in accordance with the
Board's continuing commitment to meet
the simplification objective of Executive
Order 12044 (“Improving Government
Regulations”) as well as the
requirements of Section 803(3) of the
Depository Institutions Deregulation and
Monetary Control-Act of 1980 (Pub. L.
No. 96-221, 94 Stat. 132 (1980)), which
requires that, to the maximum extent
possible, regulations shall minimize
“compliance costs, paperwork, and
other burdens on the financial
institutions, consumers, and
public * * *."”

Although a number of commenters
suggested that the ideal measure of
reserve needs would be based on the
risk of holding various types of assets,
most recognized the difficulfy of
measuring the relative riskiness of
individual asset categories: The purpose’

- of the ACNWI requirement has been to

control excessive risk-taking by making
an institution's net worth requirement
vary with the riskiness of the types of
assets held by the institution. It has
proved quite difficult, however, to
establish reserve requirements for
particular types of assets that accurately

. reflect the comparative risks of holding

those assets, In addition, the risks of
holding various types of assets tend to
change over time, necessnatmg a
continuing assessment of the risks
associated with each type of asset. In
light of these problems with the ACNWI,
the Board believes its usefulness and-
practicality are limited. The Board notes
the past year has indicated that interest

. rate risk caused by rate volatility has a

more pronounced effect on the liabilities
side of the-balance sheet than on the
asset side, further limiting the
effectiveness of the ACNWI as a net
worth tool.

‘Qualifying Balance Deduction

As proposed, the Board hasg adopted a
reduction of the net worth requireinents
for insured institutions holding certain

- qualifying balances. The reduction is

structured to reflect the lower reserve
needs, due to reduced risk, of
institutions that hold such qualifying
balances. The amount of the reduction is
proportionate to the amount of
qualifying balances held by an

" institution. The concept of a net worth

reduction based on qualifying balances
was favored by the large majority of

. commenters.

The qualifying balances, as proposed
included (1) 1nterest-beanng liquid
assets, as described in 12 CFR 523.10

{including accrued interest on unpledged
assets that qualify as liquid assets under

that definition or would so qualify
except for their maturities), that will
mature within one year, (2) up to one-
half of all flexible-yield mortgages (e.g.,
renegotiable rate mortgages, variable
rate mortgages), and (3) fixed-rate,
liability sources of funds (e.g., outside

. borrowings, Federal Home Loan Bank

advances, certificate accounts) that
have a rémaining term to maturity of -
more than five years. The Board
specifically requested comment on
whether certificate accounts should be
included as a qualifying balance, since -

such accounts are subject to prepayment

and therefore may not exhibit the true
characteristics of a long-term liability

A

source of funds. Although a numbor of
commenters suggested that the new
penalty for early withdrawals of funds
from such accounts should increase the
stability of the accounts, other
commenters felt institutions still cannot
be adequately assured that certificato
funds will not be withdrawn
prematurely. The Board agrees that,
where certificate-holders have the
option of withdrawing funds (even
though subject to a penalty), certificate
accounts cannot be considered
sufficiently stable to be included as
qualifying balanceé. Therefore, the final
regulation excludes from the qualifying

. balances set. out in the proposal

certificate accounts.that permit early

"withdrawal.

Several commenlers also suggested
that all flexible-yield morigage loans
should count as qualifying balances. The

Board has determined, however, to

retain the 50-percent limit in the final
regulation in recogpition of the fact that
current regulations authorizing the use
of such mortgages may not provide
associations with sufficient rate

" flexibility to justify classification of all

such morigages as qualifying balances.
The Board has proposed amendments to
these regulations that would increase
the rate sensitivity of such mortgage
instruments. Therefore, the Board at
some later time may reconsider the 50-
1{):lalrcent limitation contained in the final

e, L

Under the regulation, the dollar
amount of an institution’s net worth
requirement will be decreased by threa
cents for every dollar of qualifying
balances held, in an amount up to ten
percent of the net worth that would
otherwise be required by § 563.13(b}(2).
This figure was reached after study of
the historical hehavxor of interest rates
and of the manner in which S&L
profitability fluctuates. While many |
commenters suggested that the ten
percent limit should be increased to 15
or-20 percent, the Board has determined
at this time to retain the limit as

. proposed.

As the proposal stated, the
amendment focuses on the difficulty
institutions face of an imbalance
between the maturities of their liabilities

“and their assets. Thig is the “borrow

short/lend long” problem. The maturity
imbalance of an institution is the
difference between the average duration
(or effective average maturity) of its

" assets and the average duration of its

liabilities. If an institution’s assets and
liabilities have equal durations, cyclical
fluctuations in interest rates will ot
cause fluctuations in profitability. The
maturity imbalance of the typical
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savings and loan association causes its
cost of funds to fluctuate more widely
over the cycle than its asset yield,
thereby causing cyclical fluctuations in
profitability.

The fact that institutions with
maturity imbalance problems will
encounter periods of unusually low
profits means they must maintain a high
net worth level to ensure the availability
of sufficient reserve funds during those
periods. Conversely, institutions that
have maturity-balancing assets and
liabilities are less vulnerable to
fluctuations in profitability. Therefore,
they need not maintain as high a level of
reserves.

In the past, restricted asset and
liability powers made it difficult for
many insured institutions to alleviate
maturity imbalances. At present,
however, due to expanded borrowing
authority, flexible-yield mortgage
authority, and a growing control over
deposit composition resulting from the
phase-out of deposit rate controls, the
Board believes these associations have
the ability to begin to alleviate their
maturity imbalances. Through this
amendment, the Board seeks to structure
the net worth requirements to reflect the
reserve needs of institutions holding
maturity-balancing assets and liabilities
and to provide institutions with maturity
imbalance problems with an incentive
for restructuring their holdings of assets
and liabilities to make cyclical
fluctuations in profitability more
manageable,

Limited Exemption Relating to Sale of
Mortgages

Currently, many insured institutions
hold a significant number of low-
interest, fixed-rate mortgage loans.
Since today's substantially higher
market rates require these institutions to
pay more for the money they use to
make mortgages, they are finding
themselves in the midst of an earnings
squeeze. This situation will not ease
until the amount institutions take in as
income matches more closely both the
amocunt they pay to depositors to attract
savings and the cost of their borrowings.

The Board is concerned with the
detrimental effects this earnings squeeze
has had on the nation’s mortgage
market. Therefore, the Board has
determined to provide a limited
exemption from the net worth and
reserve requirements relating to the sale
of mortgages with interest rates of seven
and one-half percent or below. Without
such exemption, fewer institutions
would be able to sell their low-yielding
mortgages because the losses they
would incur from such sales would
reduce their net worth and reserves

below the regulatory minimums. This
amendment, which received much
favorable comment, would provide
insured institutions with a means of
reducing the number of low-vielding
mortgages in their portfolios and, thus,
of improving their income streams.

The amended regulation grants a
limited exemption subject to the
following condilions:

(1) failure to meet the minimum net
worth and reserve requirements would
result from losses from the sale of fixed-
rate residential mortgages that have an
original interest rate of seven and one-
half percent or lower and that have a
remaining term at the time of sale of at
least five years;

(2) the total book value of such
mortgages sold does not exceed ten
percent of the total book value of the
institution’s residential mortgage assets,
and the book value of such mortgages
sold in any one fiscal year does not
exceed five percent of the total book
value of the institution's residential
morigage assets;

(3) all of the proceeds of such sales
are reinvested in residential mortgage
loans within 90 days;

(4) the regulation may not be used to
reduce the institution's statutory reserve
to less than three percent;

(5) the exemption shall be effective for
no more than five years from the date of
the sale in conneclion with which the
exemption is granted; and

(6) the institution must maintain
complete records of all transactions
undertaken pursuant to the regulation.

The exemption is also conditional on
the institution establishing and
maintaining a plan setting forth (1) that
all conditions set out above shall be
met, (2) the benefits, including the cash-
flow benefits, the institution expects to
gain from the exemption, (3) the
institution’s plan for building up its net
worth to the minimum amount required
within five years of the date of the sale
in connection with which the exemption
is granted, and (4) a summary of any
prior sales made pursuant to the
exemption provision.

In the proposed regulation, the period
required for reinvestment of proceeds
from sales of the low-rate morigages
was 60 days. Most commenters felt
institutions would be hard-pressed to
arrange reinvestments within such a
short period of time, and recommended
that as much as 120 days be permitted
for reinvestment. While the Board notes
that, at any point in time, institutions
normally have outstanding a number of
commitments in which such proceeds
can readily be invested, the Board
agrees that 90 days would be a more
appropriate period for reinvestment.

However, the Board wishes to make
clear that mortgage loans made with
such proceeds must be closed within 90
days: it is not sufficient merely to have
such funds committed within that
period.

Finally, any sale made pursuant to the
exemption provision will have to occur
on or before December 31, 1982. Thus,
institutions will have a limited time
period within which to take advantage
of the exemption provision.

Retention of Scheduled-Items
Requirement

The proposed regulation will retain
the current provision that 20 percent of
scheduled items be included as part of
the net worth requirement. Although a
minority of commenters felt this
provision should be deleted, the Board
believes the 20 percent requirement
should be retained because scheduled
items are indicative of risky assets that
may default and so result in a loss of
principal to an institution. In addition,
scheduled items represent already
occurring losses in the form of late
payments. Finally, it is believed that the
amount of scheduled items represents a
measure of the level of expertise in loan
underwriting by institution management.
Retention of the requifement, therefore,
will be of value to the Board in
assessing the financial soundness of
institutions.

Some commenters maintained that
relention of this requirement would
result in *double-counting” since
institutions are also required to
establish valuation loss reserves on
scheduled items. The Board wishes to
make clear, however, that the valuation
loss reserve and 20-percent
requirements meet two different
purposes. The valuation reserve reflects
the reduced potential for collecting the
full value of a scheduled item, while the
20-percent requirement reflects the
increased risk of default on the
delinquent loan. Therefore, both
reserves are needed to reflect the true
status of scheduled items. For example,
if an association has a loan with a
balance due of $140,000, secured by real
estate having an appraised value of
$100,000, it would be required to
establish a valuation reserve of $40,000.
The net scheduled item of $100,000
would still represent an investment in a
loan that is 100 percent of appraised
value. Because of the increased risk
associated with a loan that is both 100
percent of value and a scheduled item,
the Board believes that an increase in
net worth—in this case, of 20 percent of
the $100,000 scheduled items, or
$20,000—should also be required.
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Reduction of Statutory Reserve
Component of Net Worth

Section 403(b) of the National Housing
Act (12 U.S.C. 1726(b)), as amended by
section 409 of the Depository Institutions
Deregulation and Monetary Control Act’
of 1980 (supra), provides that the
statutory reserve shall be no greater
thansix percent nor less than three
percent of insured-accounts, as
determined by the Board. The Board has
determined to reduce the existing
statutory reserve requirement of five
percent (see 12 CFR 563. 13(a](2)] to four
percent of insured accounts. This will-
ensure that the-statitory reserve
requiremeént operates in tandem with the
net worth requirement, which the Board
intends to utilize as its primary measure
of the reserve needs of msured .
institutions.

The Board is also taking this
opportunity to make certain technical
amendments to the reserve regulatiots,
as amended by FHLBB Res. No. 80444
on July 24, 1980 (45 FR 50713 (1980)).
First, the Board codifies its policy that
only permanent stock may be used to
meet the statutoty réserve and net worth
requirements. The Board recognizes,
however, that there may be situations
where this policy may be too inflexible.
Thus, the final regulation provides that
redeemable stock may be included in
statutory reserve and net worth where
redemption is permitted only in the
event of a merger, consolidation or
reorganization approved by the Federal
Savings and Loan Insurance ‘
Corporation where the issuing, .
institution is not the survivor, or where
redemption is accomplished with
~ proceeds from the issuance of
permanent stock. Where redemption
would occur because of a merger,
consolidation or reorganization, the
Corporation would have the opportunity
to appropriately condition or withhold
approval of the transaction if
redemption would causé the resulting
institution’s net worth position to be
unsatisfactory. Second, the amendments
clarify the application of the new
calculationg and the dates on which
various account balances should be -
determined for purposes of calculating
the minimum net worth requirement.
The final regulations, therefore, amend
12 CFR 561.13 and subparagraphs (a)(3)
and (b)(1) of 12 CFR 563.13.

The Board finds that the 30-day delay .
of the effective date following
publication ag prescribed in 5 U.S.C.
553(d) and 12 CFR 508.14 is unnecessary
because it is in the public interest that
insured institutions be authorized to
apply the revised reserve requirements

.immediately. .

+

Accordingly, the Board hereby
amends Parts 561 and 563, Subchapter
D, Chapter V of Title 12, Code of Federal
Regulations, as set forth below.

Subchapter D—Federal Savmgs and Loan
Insurance COrporatIon

PART 561—DEFINITIONS

1. Amend the first sentence of § 561.13
(12 CFR 561.13) to read as fo]lows:
§561.13 Net worth.

The term “net worth” means the sum
of all reserve accounts (except specific

. or valuation reserves), retained

earnings, permanent stock, and any
other nonwithdrawable accounts of an
insured institution, except that capital
stock may be included as net worth if it
would otherwise qualify as permanent
stock but for gither a provision
permitting redemption in the event of a.
merger, consolidation or reorganization
approved by the Corporation where the
lssumg institution is not the survivor, or
a provision perm1ttmg redemption
where the funds for redemption are -
raised by the issuance of permanent
stock. * * *

~ PART 563—OPERATIONS

2. Amend § 563.13 (12 CFR 563.13) as
follows: ) .

a. Amend subparagraphs (a)(2) and
(a)(5)(i) by substituting the word “fous”
for the word “five” therein;

b. Amend subparagraph (a}(3) by
deleting subdivision (ii) thereof and
redesignating subdivision (iii) as new

" subdivision (ii), as set forth below; -

c. Revige subparagraphs (b) (1)

through (4) thereof, as set forth belov;r, s

and
d. Add anew paragraph (d] thereto.
as set forth below.

-

§563.13 Reserve accounts.

(a) Statutory reserve requirement.
* * * . x *

(3) Institutions may count as reserves
meeting the reserve requirement those
items listed in the definition of net
worth, as set forth in § 561.13 of this
Subchapter, except that the following
items shall be excluded:

_ @ Subordinated debt securities, and

(n] Specific loss reserves.

* Tk * * * .

(b) Net worth requirement.

(1) Calcuation period. The annual net
worth requirement, as set forth in*
paragraph (b)(2) of this section, shall be
established as of the first day of each
fiscal year and shall be met on the
annual closing date of the year;
provided, that institutions shall change
to the beginning-of-year calculation by
January 1, 1983, or sooner, but that if
such change is made prior to that date,

there may be no reversion to the end-of-
year calculation.

(2) Minimuimn required amount, On the
annual closing date on the twentieth
anniversary of insurance of accounts
and on each annual closing date
thereafter, an insured institution ghall
have net worth at least equal to the sum
of (i) four percent of the amount on the
date specified in paragraph (b)(1) of this
section or of the average amount on
such date and on the corresponding
date(s) of one or more of the four
immediately preceding fiscal years
(provided all such dates are
consecuhve) of all liabilities (i.e., total
assets minus net worth) of the
institution, plus (i) an amount equal to
20 percent of the institution’s scheduled
items. Commencing with the annual

* closing date after the fiscal year in

which a certificate of insurance is
issued, each insured institution that has
not reached the twentieth anniversary of
insurance of accounts shall have a net
worth atleast equal to the sum of the
amount required by (i} above multiplied
by a fraction of which the numerator s
the number of consecutive years of
insurance of accounts and the
denominator is twenty, plus an amount
equal to 20 percent of the institution’s
scheduled items.

(3) Maintenance of minimum level.
Institutions shall maintair (until the .

"" next annual closing date) net worth at .

least equal to the dollar amount required
at the last closing clate.

{4) Qualifying balance deduction. The
amount of the minimum net worth
requirement imposed by paragraph
(b)(2) of this section will be reduced by °
three cents for each dollar of “qualifying
balances* held by the institution in an
amount not exceeding fen percent of the
amount of net worth that would
otherwise be required by paragmph
(b)(2). “Qualifying balances,” as used in
this paragraph, means (i) interest-
bearing liquid assets, as described in
§ 523.10 of this Chapter (including
accrued interest on unpledged assets
that qualify as liquid assets within that
definition or that would so qualify
except for their maturities), provided
that they will mature within one year,
(ii) up to one-half of all mortgages on
which the interest rate may fluctuate,
and (iii) fixed-rate, liability sources of
funds (including outside borrowings and
Federal Home Loan Bank advances but
excluding certificate accounts permitling
withdrawal of account funds prior to
maturity) that have a remaining term to
maturity of more than five years.

(d) Exemption relating to sale of
mortgages. An insured institution shall



_Federal Register / Vol. 45, No. 224 [ Tuesday. November 18, 1

980 / Rules and Regulations

76115

not be required to meet the minimum net
worth requirement set out in paragraph
{b})(2) of this section or the statutory
reserve requirement set out in paragraph
{a)(2) of this section, to the following
extent and subject to the following
conditions:

(1) Failure to meet the minimum net
worth and reserve requirements shall
result solely from losses recognized
upon the sale of fixed-rate residential
mortgages that have an original interest
rate of seven and one-half percent or
below and that have a remaining term at
the time of sale of at least five years;

(2) The total book value of such
mortgages sold shall not exceed ten
percent of the total book value of the
institution's residential morigage assets,
and the book value of such mortgages
sold in any one fiscal year shall not
exceed five percent of the total book
value of the institution’s residential
mortgage assets;

(3) All of the proceeds of such sales
shall be reinvested in residential
mortgage loans within 90 days;

{4) The authority granted by this
paragraph {d) shall not be used to
reduce the institution’s statutory reserve
to less than three percent;

{5) The exemption shall be effective
for no more than five years from the
date of the sale in connection with
which the exemption is granted:

(6) The institution establishes and
maintains a plan setting forth i) that all
of the conditions set out above shall be
met; (ii) the benefits, including cash-flow
benefits, the institution expects to gain
from the exemption; (iii) the institution's
plan for building up its statutory reserve
to the minimum amount required by
paragraph (a)(2) of this section and its
net'worth fo the minimum amount
required by paragraph (b)(2) of this
section within five years of the date of
the sale in connection with which the
exemption is granted; and (iv) a
summary of any prior sales made
pursuant to this paragraph; and

{7) The institution shall maintain
complete records of all transactions
undertaken pursuant to this paragraph.

In no event shall any sale made under
the provisions of this paragraph (d)
occur after December 31, 1982.

(Sec. 409, 94 Stat. 160. Secs. 402, 403, 407, 48
Stat. 1256, 1257, 1260, as amended {12 U.S.C.
1725, 17286, 1730). Sec. 5A, 47 Stat. 727, as
amended by Sec. 1, 64 Stat. 256, as amended,
sec. 17, 47 Stat. 736, as amended (12 U.S.C.
14253, 1437). sec. 5, 48 Stat. 132, as amended
{12 U.S.C. 1464). Reorg. Plan No. 3 of 1947, 12
FR 4891, 3 CFR, 1943-48 Comp.. p. 1071}

By the Federal Home Loan Banh Board.
Robert D. Linder,
Acting Secretary.
JFR Doz 80-36004 Filed 11-1°-80 8 45 a~}
BILLING CODE £720-01-1

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 4 and 375
[Docket No. RM80-65; Order No. 106}

Exemption From All or Part of Part | of
the Federal Power Act of Small
Hydroelectric Power Projects With an
Installed Capacity of Five Megawatts
or Less

Issued: November 7, 1980.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission adopts
procedures to exempt from all or some
of the requirements of Part I of the
Federal Power Act, including licensing,
small hydroelectric power projects with
a proposed installed capacity of 5
megawatts or less. The final rule
constitutes a means of evalualing such
projects for exemption on a case-by-
case basis and is the first action
undertaken to implement section 408 of
the Energy Security Act of 1980. The
statute also gives the Commission
discretion {o exempt classes or
categories of small hydroelectric power
projects.

Only projects with a generating
capacity of 5 megawatts or less,
including new capacity that must be
developed in order to qualify a project
for exemption, may be exempted. These
projects must utilize the water power
potential of an existing dam or a natural
waler feature, without the need fora
dam or impoundment. The rule sets forth
who may apply for exemption, how to
apply, and how any conflicts between
an exemption application and any other
kind of application to develop a project
will be resolved.

The final rule is designed to
encourage the development of small
hydropower facilities by providing a
method of relieving them from certain
regulatory requirements.

EFFECTIVE DATE: November 7, 1960.
FOR FURTHER INFORMATION CONTACT:
Ronald A. Corso, Director, Division of

Hydropower Licensing, Office of

Electric Power Regulation, 825 North

Capitol Street, NE., Washington, D.C.

20426, (202) 357-3507/5321;

Howard A. Jack, Assistant General
Counsel for Hydroelectric Licensing,
Ofiice of the General Counsel, 825
North Capitol Street, NE.,
Washington, D.C. 20426, (202) 357~
8448;

James H. Hoecker, Division of
Regulatory Development, Office of the
General Counsel, 825 North Capitol
Street, NE., Washington, D.C. 20426,
(202) 357-9342.

The Federal Energy Regulatory
Commission (Commission] establishes
procedures for exempting from all or
part of Part I of the Federal Power Act
(Act) certain small hydroelectric power
projects (projects) having a proposed
installed generating capacity of 5
megawatlls or less. The rule implements
in part section 408 of the Energy
Security Act of 1980 (ESA).? The
Commission will provide such
exemptions based on case-by-case
determinations and will consider further
rulemakings to exempt classes or
categories of projects, as permitted by
section 408(b) of the ESA. The final rule
is effective November 7, 1980.

I. Background

Title IV of the ESA, also known as the
Renewable Energy Resource Act of 1980,
contains a provision that amends the
Public Utility Regulatory Policies Act of
1978 (PURPA) to authorize the
Commission to exempt certain small
hydroelectric power projects, on a case-
by-case basis or by class or category of
such projects, from all or part of Part I of
the Act, including any licensing
requirement.

Section 408 grants the Commission
discretion to provide exemption under
the following specified conditions. The
proposed installed capacity of an
exemptible project may not exceed 5
megawatts. To be exemptible, a project
must! utilize the water power potential of
an existing dam, unless it is a project
that will utilize a so-called “natural
water feature” that does not require the
creation of a dam or man-made
impoundment. Such a natural water
feature will commonly be an elevated
lake or a waterway the topographical
features of which permit diversion of
some waters for purposes of power
generation. Finally, section 408 provides
that certain environmental requirements
apply to those projects that the
Commission exempts from licensing.
Those requirements include the National
Environmental Policy Act, the Fish and
Wildlife Coordination Act, the

1 Pub. Law 96-294, 84 Stat. 611. Section 408 of the
ESA amends. (ater alia. sections 405 and 408 of the
Public Utility Regulatory Policies Act of 1978 (16
U.S.C. §§ 2705 and 2708).
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Endangered Species Act, and the
consultation provisions in section 30 of
the Federal Power Act that apply to
exemption of small conduit »
hydroelectric facilities.
The Notice of Proposed Rulemaking in -
this docket was issued for public
- comment on August 28, 1980.% Prior to -
issuing the proposed rule, the
Commission issued a Notice of the
Availability of a Draft Rule and of
Informal Conferences.® Pursuant to that
notice, the Commission’s staff took
informal comments on the draft rule and
related inquiries and held informal
conferences on them in Washington,
D.C. on August 1, 1980 and August 12,
1980, In addition to requesting written
comments on the rule as finally
proposed, the Commission held a third
public meeting to discuss the rule, on
September 23, 1980. The comments, ..
including transcripts of the three ,
meetings, are available for inspection in
the public files of the Commission.

This phase of the implementation of
section 408 of the ESA utilizes case-by-
case determinations based on
information provided by individual
applicants to provide exemptions for
small hydroelectric power projects.*The
Commission will exempt small
hydroelectric power projects in much
the same way it now exempts small
conduit hydroelectric facilities.s.

This exemption rule has several

- important features. First, only a person
who has sufficient property interests to
develop a small hydroelectric power
project may apply for exemption.
Second, a project owner may apply for
exemption from licensing or from any of
the other provisions of PartI of the Act,
but application procedures for each of -
these two kinds of exemption differ.
Third, all, but not part, of a currently
licensed water power project is .
exemptible. Fourth, the rule explains in
detail a system of priorities and
preferences among the various kinds of
applicants that seek to develop a
project. Finally, an applicant may seek,
consistent with the statute, waiver of
any provision of the rule.
II. Comment Analysis - R

Two related issues received the most
extensive commentary. The proposed
rule permitted only a project owner, Le.,
someone with a real property interest

245 Fed. Reg. 58368, September 3, 1980.

345 Fed. Reg. 49591, July 25, 1980.

4The Commission's stalf is currently developing
further rulemakings to implement the provision in
section 408(b) of the ESA allowing the Commission
to exempt “classes or categories” of projects,
thereby obviating any application pracedure.

sSee, Order No. 76, 45 Fed. Reg. 28085, April 19,
1980. ’ o

sufficient to develop the project, to
apply for exemption and provided that
exemption applications timely filed will
be preferred to applications for

- preliminary permit or, all other things

being equal, for license. The proposed
rule, had the effect of eliminating the
preference that section 7(a) of the Act -
would afford a non-owner state or -
municipality that applies for a license or
preliminary permit insofar as such
applicant competes with an accepted
application for exemption. Instead, the
proposed-rule provided project owners a

. priority over non-owners, regardless of

state or municipal status. -

. Municipalities and associations of
local public power systems oppose both
the proposed abandonment of the
statutory municipal/State preference in
relation to the exemption process and
the preference given to exemption
applicants over non-owner license or
permit applicants. The public power
entities argue that States and
municipalities that are not project
owners are entitled to preferential
treatment under the Act when
competing with exemption applicants
for the right to develop a site. They
contend that in providing the
Commission with the power to exempt
certain projects from the Act, the
Congress intended only to cut the red
tape that accompanies licensing, not to
establish a new system of priorities.or
preferences. These commenters assert
that the preference is a controlling factor
in dealing with any water power project
within the Commission’s jurisdiction,
whether in an exemption context or not,
and is not a licensing requirement from

‘whichr a project may be exempted under '
section 408 of the ESA. They argue for

the primacy of the licensing over the
exemption process based on the
safeguards they allege the former
process to provide for the public
interest..Licensing is to be supplemented
by the exemption process, they say, only
to the extent that licensing fails to
encourage the development of a ?roject.

" Based on this presumption, the
_ American Public Power Association

(APPA) proposes a procedure wherein
any competition arising before the
Commission between exemption
applicants and license or permit
applicants would convert the process to
one for a permit or a license, with the
municipal and State preferential rights
under section 7(a). . .

. The approach reflected in the
proposed rule is supported by most of
the private hydropower developers and
investor-owned utilities. They claim that
the statutory preference, as well as the
threat of condemnation by a successful

State or municipal licensee under
section 21 of the Act, deters private
developers from even identifying a site
by applying for a permit or license. If the
preference system were invoked under
the proposed exemption rule, these
commenters confend that it would also
deter exemption applicants. The
Congress did not prohibit the
Commission from providing exemption
from section 7(a) of the Act when it
granted the Commission discretion to
exempt projects “in whole or in part
from the requirements (including the
licensing requirements) of Part I" of the
Act. One commenter cited changed in

. economic circumstances since the

enactment of the preference as a basls
for eliminating the preference, at luast
from the exemption process.

The Commission agrees that the
legislative history of section 408 of the
ESA does not address this issue; the
statute is clear on its face, howevar, The
Commission may choose to exempt any
or all projects under 5 megawatts from
the provisions of section 7(a) or any
other requirement of Part I'of the Act,
Thus, the Commission may regard as
equals all applicants that seek to
develop a small hydroelectric power
project, within the context of the
exemption process, without regard to
whether they are governmental entities
or not. There are several important
reasons for doing so. Moreover, when
competitors are otherwise equal, there
are good reasons for generally preferring
the project owner. )

The exemption authority was
provided by the Congress to encourage
small hydropower development, Thig
will occur as a result of removing
regulatory impediments where possible
and by allowing market forces relatively
free reign consistent with that purpose.
In light of this objective, the Commission
believes the national interest in
encouraging development of a small
renewable energy resource project with
new or added capacity is more
important than Federal Government
control of who actually does it or who
gains the immediate economic benefit.

* APPA argues that, where competition
for a site exists, an exemption is
unnecessary; the exemption process {g
intended to encourage development of
previously ignores sites, not necessarily
or primarily to expedite development of
known and usable sites. The
Commission believes APPA's position
misses several significant points. First,
unless those persons with first-hand
khowledge about available sites,
frequently project owners, are
encouraged to come forward with plang

. for development, the question of
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competition will never arise with
respect to much currently unexploited
hydropower potential. Few non-public
project owners will venture to formulate
development plans and apply for
exemption, if they would thereby expose
their projects to taking facilitated by the
municipal/State preference. Moreover,
even where hydropower sites are known
to be available for further development,
speed of development would likely be
sacrificed by undertaking a comparison
of the relative merits of the applications
submitted by public and private
developers and by the inevitable
conversion, under the APPA proposal, to
a licensing proceeding at any time that a
public entity that is not the project
owner filed a competing application.
Many years or experience in
administering the Act show that cases
involving competing applications take
significantly longer to decide and
demand more time and money from the
perspective of developers. Thus,
encouraging States and municipalities to
file competing applications increases the
institutional barriers to rapid )
hydropower development.

Other considerations support the
Commission’s decision not to apply
section 7(a) to the exemption process.
The procedures in the proposed and
final rules do not prevent a state or
municipality from developing a site. A
non-owner nublic entity will be in at
least as good a position as any other
non-owner; it may still negotiate with
the project owner for access to the
project. whether by sale, lease, or other
available contractual device. In other
words, a state or municipality may do
business like anyone else in order to
obtain an interest sufficient to develop
the site.®If that fails, the alternative of a
condemnation proceeding under the
state laws governing eminent domain is
often available. A state or municipality
that obtains the necessary property
rights by purchase or condemnation may
then obtain an exemption as the project
owner. Or, as APPA itself pointed out,
the state or municipality may often be
able to condemn an exempted project
under state law after it has been
exempted. In fact, APPA acknowledged
that the primary benefit of retaining the
preference under section 7(a) would be
that the state or municipal licensee
would suffer less adverse political
reaction by condemning a project under

$The Commission also notes that this rule gives a
state or municipality that is a project owner
protections and preference against other interested
states or municipalities that are non-owners, who
might otherwise get a license for the project and
condemn it under the Federal power of eminent
domain.

Federal law, as a licensee, than under
state law.

Project owners, public or private,
should be able to go forward
expeditiously to develop small projects.
The operation of a statutory preference
should not be allowed to encourage
competing applications by non-owners
and infuse uncertainty into the
development of small hydroelectric
power plants and thereby defeat
Congressional objectives. The
Commission can most effectively use its
authority under seclion 408 of the ESA
by dealing only with persons that have
the requisite property interests to bring
new capacity on line as soon as
possible.

Some commenters oppose the
preference given project awners under
the propaosed rule. The proposed rule
provided, under § 4.103, that exemption
applications filed by project owners
would be preferred to permit or license
applications, if filed within the public
notice period prescribed for the permit
application, with some exceptions.
Opponents point out that the statute
says nothing about project owners, that
non-owner private or public developers
will be reluctant to file for a permit or
license in light of the preference for
exemption applicants, that some project
owners may seek just to block
development, and that speculation in
hydropower sites may result from a rule
that puts a premium on project
ownership.

First, the Commission anticipates that,
because of the project owner preference,
in a few instances persons who are not
project owners may indeed be
dissuaded from applying for licenses or
permits for projects which are
recognized as ripe for further
development. In most inslances,
however, the absence of an automatic
preference for public developers, the
lower likelihood of competition, the
prospect of an exemplion from licensing,
and the new economic attractiveness of
hydropower will be strong incentives for
a previously reluctant owner to apply to
develop a project. The more attraclive
development is economically, the more
likely it is that market forces will lead a
project owner to develop a project or a
non-owner to make an offer that will
induce the current owner to sell
sufficient rights to render the non-owner
an owner. Moreover, the exemption
authority in the ESA is founded upon the
presumption that more capacity will be
developed sooner by means of
exemption than by license. Therefore, in
the interest of expeditious development,
it makes sense not only fo favor
exemption applications over those for

permits or licenses, but also generally to
favor that class of persons more
immediately capable of capitalizing on
exemptions by undertaking to add or
rehabilitate generating capacity—those
who already own sufficient property
interests.

It is important to note that, although
project owners are in a more “favored”
position than normally under the Act—
in that they are subject only to market
pressures and not to artificially created
regulatory pressures—the final rule does
not isolate the owner entirely from
regulatory pressures. The final rule
clarifies that a project owner will not
obtain an exemption where a non-owner
who was also a preliminary permittee
has made timely application fora
license. In addition, however, it provides
that where a non-owner license
applicant has filed first, the Commission
will favor that application unless the
plans of the subsequent exemption
applicant would better develop the
water power potential of the project.
The final rule also allows a non-owner
to file for a license after the exemption
application, if it proposes a plan of
power development that would render
the project significantly better than any
exemptible project.

The hierarchy of application
preferences in § 4.104 balances the
public interest in expeditious
development under an exemption with
some opportunity for non-owners to
compete and propose more i
comprehensive development of a site. A
permil application reflects an intent by
the applicant only to study a site for
development. A license application
manifests both the plans and the
capability for imminent development.
Because exemption applications for
projects 5 megawatts and less will be
similar in content and imminence of
development to license applications,
they will be preferred to permit
applications, just as license applications
are preferred to permit applications (see
§ 4.33), Similarly, because the exemption
applicant must be a person with
sufficient real property interests in any
non-Federal lands involved to develop a
site immediately, the rule provides such
applicants with advantages over license
applicants who have no such property
interests. For example, a first-filed
exemption application will bar any
license application, with the one limited
exception noted above. Favoring a
project owner will also tend to reduce
the costs of litigation associated with
competition for a power site and the
{ransaction costs of transferring the
project involuntarily from the owner to
some other developer.
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One commenter advocated.that no-
exemption application should be
- considered by the Commission if there is

a previously filed license application.
' This approach was originally $et forth.in

the draft rule. If a project owner failed

to seek a permit or an exemption or
license to develop a site, the price of
« that failure would be to risk loss of the
site to a non-owner who first proposed
development in a permit or license -
application. While this approach itself
has not been adopted, the-Commission ~
recognizes that there i$ a problem. The
Commission believes that the rule
should not discourage interested non-
owners who wish to exploit the full -
water power potential of a site in
circumstances where the project owner
does not take timely action to protect
itself and develop the site adequately.
Therefore, under § 4.104 the protection
afforded the project owner has been
restricted as follows: a project owner
may not file for exemption for a project
for which there is a preliminary
permittee that files a timely application
- for license, Ze., before the permit .
expires; even where there has been'no.
permit, a non-owner license applicant
will be preferred to an exemption
applicant that files second and in
competition with the license applicant,
unless the plans of the exemption
applicant would better develop the .
water power potential of the affected
water resources; and a non-owner may
file for a license in competition with an
accepted exemption application, if the
non-owner proposes significantly better
power development that would make
the project ineligible for exemption, j.e.,
at least 7.5 megawatts, or 50% more  *
capacity than the maximum allowed
under the statute.’ )

One commenter suggested that .
exemptions be limited to a term of 30-
years. The final rule does not limit the
term of exemptions; the Commission has
chosen to grant exemptions in
perpetuity, subject to standard

exemption would be virtually alicensed:
project by another name. The only ,
considerations that would warrant - -
reexamination of whether to continue
the exemption for a project after a term
of years are more appropriate for
licensed projects or are, like the
possibility of more comprehensive -
development, provided for under the - -
scheme of exemption.

It was proposed that a project owner
be given the latitude to apply for an
exemption at any time up to final
Commission action on a pending license:
or permit application or to convert a
license application to an exemption

application at any time before the
license application is approved. The
proposals have been rejected because
they pose unreasonable burdens upon
efficient administration of the permit,
license, and exemption programs. To
provide some certainty to the
Commission, its staff, and other
interested agencies and persons and to
allow expeditious completion of
proceedings, the nature of the

proceeding and the participant must be

fixed at a relatively early point.
Therefore, the project owner is afforded
only a limited time either to file in
competition with a non-owner’s
application for a license or permit or to
request that a license application be
treated as one for exemption.

- Numerous commenters opposed the
exclusxon of projects located on Federal

- lands from this case-by-case exemption

process. The failure to include such

-projects was described as especially

burdensome on project owners in the
westernt United States, where a large
portion of all land is-Federally-owned
and a high probability exists that a
project will involve Federal land in
some way, even if the dam and .
powerhouse, for example, are located on
private property. Some commenters

, proposed deletion of the reference to

Federal lands in the definition of *small

. hydroelectric power project,” leaving

project owners to negotiaté access to
Federal lands within one year. If rights
to use public lands were not obtained,

the procedure could then be changed to -

a licensing procedure. It was also

- suggested that the rule should exempt

projects with only transmission lines on
Federal lands or that any project on
Federal lands leased for power purposes

" . be made exemptible.

The Commission acknowledges the
difficulty facing western developers
with respect to this issue under the -
proposed rule. The Commission’s
concern is both to protect lands in the

.. public domain and to permit
conditions. A project with only a 30-year _

development of projects that depend on
-such lands for power generation or
distribution. In light of the comments,
the Commission has lifted the proposed

‘restriction relating to projects on

Federal lands. The reference to Federal
lands has.been removed from the
definition of “small hydroelectric power
project” Projects that use Federal lands
may therefore be exempted from any

. portion of Part I of the Act, subject to

the new standard condition in Article 5
[§ 4.106(e)], which sfates that'an®
exemption from licensing in'no way
confers any right to use or occupy.
Federal lands. Such rights must be
obtained from the appropriate Federal

<
13

land management agency. If the right to
use any Federal lands involved is not
obtained for the project within one year,
the Commission may accept a license
application for the project from any
person to whom it is authorized to igsue
licenses under section 4(e) of the Act,
and may revoke the exemption.

Although there was general approval
for the Commission's decision not to use
the broad definition of “project" in the
Federal Power Act in establishing the
scope of an exemptible facility, it was
further suggested that, for purposes of
exemption, a “project” be defined as an
individual generation site, presumably
the power-plant and appurtenant !
facilities. This would, of cotrse, have
the effect of preventing aggregation of
the capacity of more than one
powerhouse that uses water from the .
same impoundment for purposes of
determining whether a project is within
the 5 megawatt limitation. In those few
cases where several small, independent
power generating sites deperid on a
single impoundment, whether or not
under license, a narrower definition
would probably optimize the
developmental impact of the exemption
process. However, there are various
practical difficulties in defining
“project” solely in terms of a generation
facility, without, among other things,
encouraging applications that might
attempt to circumvent the 5 megawatt
statutory limitation; or failing to include
the dam and impoundment in either an
exenipted project or a licensed project s
where the Commission could impose
conditions on their use and
maintenance—for environmental or dam
safety reasons, for example. The .
Commission nevertheless racognizes the
value, in some circumstances, of |
exempling certain sites that clearly are
separate and distinct from other
generating sites at the same dam and
impoundment and has provided an
opportunity for applicants to obtain
waiver of the provisions that necessitate
aggregation of all capacity at a single
impoungment.

The definition of “small hydroelectric
power project” includes run-of-river
projects, a concern of two commenters.
The 5 megawatt capacity limitation will
not be applied only to capacity added to
a project, as requested by another
commenter. Such application of thig
statutory limitation would permit
exemption of large projects based on a

 comparatively insignificant addition to

capacity. That could be an unfortunate

. result from an environmental or safety

perspective. It appears from the
language of Title IV of PURPA, as
amended by § 408 of the ESA, that
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Congress intended to give the
Commission authority to exempt small
hydroelectric projects. as a whole, not
small increments of capacity at large
hydroeleetric projects. In response to a
related comment, the installation or
increase in capacity that is required for
a project to qualify for exemption does
include replacement or rehabilitation of
old capacity as well as adding
increments of new capacity, so long as
the project owner is proposing to
develop capacity that was not
previously being used. Although this
was explained in the preamble to the
proposed rule, a new definition of
“install or increase” clarifies this
position.

The proposed rule excluded from
exemption any project that is part of a
licensed project with more than one
development or impoundment. Insofar
as the licensing and relicensing of
projects is concerned, the exemption
from licensing of small portions of these
larger projects will frequently produce
some confusing results, such as how to
apply and coordinate license and
exemption conditions, especially in light
of the limitation on license term and the
possibility of competition for a new
license. The Commission believes that a
licensee may often be able to amend its
license to accommodate the addition of
a small generation facility with about
the same filing obligations and waiting
time as provided under the exemption
process.” Two changes in the rule have
evolved from consideration of this issue,
however. First, the Commission will not
accept an application for exemption
from licensing of only a part of any
licensed project. The entire licensed
project may be exempted, if it is eligible
for exemption under the rule. This
limitation may of course be waived
under § 4.103(d), if consistent with the
statute in a particular case. Secondly, if
a person applies for exemption from
provisions other than licensing, that
application should occur in relation to a
license application or application for
amendment of license. The rule
therefore treats such applications
differently from applications for
exemption from licensing. Procedurally,
they will be handled within the context
of the licensing process. In addition, the
form and content of the application will

?The Commission will consider a rulemaking
designed to extend most of the advantages of shorl-
form license applications to all water power
projects at existing dams with a total capacity of §
megawalts or less. This would also be the form used
to amend an existing license to include a facihity of
this size. The Commission has in the past
completely processed such license amendments in
as little as 3 months.

be significantly different, and much
simpler, under § 4.108.

Commenters addressed various issues
relating to project ownership and the
question of who may apply for
exemption. The argument made by some
commenters {discussed above) that
license applicants should be preferred
to, or given consideration equal to,
exemption applicants is offered in
conjunction with a requesl that project
owners not be preferred to non-owners,
based on the fact that an exemption is
arguably a special type of license to
develop a project. Based on this
assumption (which is incorrect, given
the differences between license and
exemplion procedures, conditions,
privileges, and responsibilities}, it is
argued that persons other than project
owners should be able 1o obtain
exemptions and that not to permit this
will lead to the speculative acquisition
of power sites.

The Commission continues to believe
that of granting exemptions to persons
who lack the requisite properly interest
to develop the sile is generally likely to
lead to confusion over the right of
owners and non-owner exemption
applicants. Moreover, an exemption is of
little use to a non-owner, especially if
the project owner is already a licensee
or license applicant that seeks fo
develop the project under a different
series of conditions and responsibilities.
Any speculalive aclivity that arises as a
result of the value which the final rule
places on project ownership ought to be
regarded as an expecled resull of free
market activity. If speculation is not
accompanied by acfual development of
a site, the exemption may be revoked by
the Commission under Article 3 which,
as amended from the proposed rule,
would also prevent the site from being
exemptible for the following two years,
thereby diminishing the economic
attractiveness of being the project
owner and failing to develop the project.

In conjunction with the modification
of the proposed rule to accommodate
Federal lands, the definition of “project
owner" has been eliminated. the same
concept appears in § 4.103({b), however,
for circumstances involving all non-
Federal lands or a mix of Federal and
non-Federal. Where a project involves
only Federal lands, there is no “project
owner" of non-Federal lands affected,
and thus the final rule allows any
person to file for exemption of that kind
of project.

In a related matter, the rule has also
been revised with respect to who may”
apply for a license after an exempliun is
granted. As proposed, if the real
property interests in non-federal lunds
necessary for development were split

among two or more persons, only the
combination of owners could apply for a
license for the project in the first
instance. In instances like changes in a
joint venture that obtained exemption
{such as an acrimonious falling out of
pariners) or splitling of unitary property
interests to disparate persons (such as,
through death and distribution}, the
proposed rule might have created an
undue barrier to expeditious
development. Thus, the final rule allows
any person with any necessary real
property interest in the non-Federal
lands involved to apply for a license
after an exemption has been granted.
One commenter requested that a project
owner who acquires a project after a
license application is filed should be
permitted to apply for exemption. If the
new owner is not a former permittee and
the public notice period has not expired,
he may apply for exemption. If the
former owner has already applied for
exemption, that application may be
amended to reflect the new owner as the
applicant, just as permit or license
applications are sometimes amended
under § 1.11 of the Commission’s
regulations.

The question is raised about how
conflicting claims of sufficient property
rights would be resolved. The
application for exemption from licensing
requires evidence of ownership for that
purpose. There is nothing unusual about
the nature of such rights in the case of
exemptions: they will range from fee
title to rights-of-way to options to buy.?
The proposed and final rules give
examples of what constitutes project
ownership. If there were no Federal
licensing at all, the same ownership
interests would have to be perfected to
develop a site. Of course, a fee owner
and a person with an option to buy
would each qualify to {ile for exemption
before the option is exercised. However,
since the exemplion attaches la the
project and not the owner, any conflict
that arose between the two would be
left for private resolution, subject to the
conditions of the exemption. But, a
mistake about the sufficiency of an
exemption applicant’s property interests
will not invalidate an exemption that
has been granted. In addition, the
problems that a project owner may face
with respec! to other kinds of regulatory

$Passess:in of s*ale power of eminen! domain s
ngt an adeg . ite substitute far ownershup of non- -
Federallan s The possibilities of bitter and lengthy
condemnation Lhgihon befare develspment could
g »ahead ard the 18-month Limit on commencing
grnstsuction parterd too great a nisk that
exemphions 1n s.ch cscumstances would be wasted
proceedings Anatty with state pawer of eminent
Jdimaun may, of course. take the necessary interests
and then app'y far exemption.
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approvals must be resolved outsrde the’ -
exemption process. ,

Article 2, in § 4:106(b), requires.
compliance with any conditions
prescribed by fish and wildlife agencies.
Commenters claim that this is a
forfeiture of Commissidn responsibilities
which will deter exemption applications.
they request that the Commission -
prescribes lenient environmental
conditions where appropriate or
possible, eliminate Article 2 where state
licensing procedures exist, or at least
urge other agencies to make conditions
minimal. Section 408 of the ESA, which
mcorporates part of section 30 of the
Act, gives fish and wildlife agencies

authority to establish binding exemption ’

conditions for carryirig out the purposes
of the Fish and Wildlife Coordination
Act, The Commission will not mterpret
the statute otherwise. However, it is for
the Commission to insert the
recomméndations of those other
agencies as conditions of an exemption.
In order to provide a project owner with
fair notice of the conditions imposed on
the exempted project and to administer
the exemption process efficiently,
Article 2 requires compliance with fish
and wildlife agency conditions that have
been included with the applicant's’-
Exhibit E or submitted directly by the
agency within the time provrded for
comment.

One state agency posed several
questions about envrronmental matters
A state need not intervene to parhclpate
in the environmental consultation ‘
process prescribed in Exhibit E. An -
applicant must supply evidence of the,
consultation which it must undertake
with appropriate state and Federal
agencies or the application will be
considered patently deficient and
rejected. In response to the request fora
definition of critical habitat, the
Commission notes that the U.S. Fish and
Wildlife Service establishes and
publishes a list of critical habitats in its
regulations. Finally, the Commission
will, as requested, provide a list of fish
and wildlife agencies on request. Such a
listing would be too cumbersome to
include in the rule.

Two commenters-argue that projects -
at “existing dams” include those at
breached dams, no matter how badly
breached a dam may be, and that the"
Commission should clarify this in the
rule. Such projects should be made
exemptible if the project owner
proposes to reconstruct the dam, they
say. The comménters point to section °
408(a)(6) of PURPA which defines
“existing dam” for purposes of small
hydroelectric power projects as “any
dam, construction of which was

 information requlred .of exemption

completed on or before April 20, 1977,

. and which does not require any

construction or-enlargement of
1mpoundment structures {other than
repairs or reconstruction) * * *."
(Emphasis added.) One commenter
states that the Department of Energy, in
grantmg PURPA loans, considers this to
have the effect of including among
existing dams even badly breached
dams. It is not clear that a dam so badly
breached that nothing remains but 4
abutments is an “existing dam.” Section
408 {a)(1) of PURPA defines a small
hydroelectric power project as one
located “at the site of an existing dam”,
and this definition limits the scope of
our authority to grant exemptlons. The
explanatory statement of the
Conference Committee which
accompanied the original Title IV of
PURPA states that “the phrase ‘at the
site of an existing dam’ should be
strictly construed to mean at the site of
an existing impoundment.”? Badly
breached dams will have no -
impoundment and an argument may be
made that such dams do not qualify for
the financial assistance program under

Title IV. Whether Congress intended

such dams to be'excluded from
exemption under the 1980 amendment to:
PURPA is unclear

Several comments focused on’the
contents of the application under
proposed § 4.106, now § 4.107. One
commenter argued that exemption and
license applications should be the same
for small projects and another stated |
that the exemption application was too
similar to a license ‘application with
respect to the information required. The
Commission has held the amount of

applicants to the minimum negessary to

. discharge itsresponsibilities-under

section 408 of the ESA and to determine

. a project’s eligibility for exemption. The

application is similar to, but has fewer
filing requirements than, the short-form
license application which may become
applicable to any project of 5 megawatts
or less at an existing dam. Of course, if a
license is sought under Part I of the '
Federal Power Act, safety,
comprehensive development,
environmental, and engineering
considerations generally necessitate a
greater volume of data. Both in terms of
the input and the end result, the
exemption process is far simpler than
the licensing process. The Director of
the Division of Hydropower Licensing or
any regional engineer will supply
prospective applicants with an example

?H. R. Rep. No. 95-1750, 95th Cong., 2d Sess. 106
(1978)."

of a completed exemption application,
on request.

It is important to note that, unlike the
proposed rule, the final rule provides'
two kinds of exemption applications in
§§ 4.107 and 4.108. Exemptions from
licensing will require submittal of datd
on a project’s location, its structural and
operational features, and its
environmental impact. Exemption from
provisions other than licensing require
only identification of those provisions,

It was suggested that older dams be
exempted from the requirements of
Exhibit G to supply drawings of the
project, because original drawings may
no longer be available. The Commission
will insist on such drawings, even if they
have to be prepared anew, because they
are essential to Commission evaluation

- of the projects’s structural mtegrily

If the developer varies its project

design somewhat from that described in

Exhibit A, the Commission will not
revoke the exemption, as one
commenter feared. Exhibit A is not
submitted in order for the Commission
to approve the design. As long as there
is no new impoundment, capacity in
excess of 5 megawatts, or radical
change in construction that suggests a
lack of good faith, the Commission will

i

_ not be concerned, unless dam safety

t

considerations make exemption from
regulation otherwise unreasonable.

The Environmental Protection Agency
(EPA) requests that Exhibit E contain
analysis of flows downstream fron any
diversion structure and a request for
state certification under section 401 of
the Clean Air Act. Exhibit E now
contains sufficient water resource data
and analysis for interested agencies to
evaluate the application, In addition, if
no license is issued, there is no

_applicable section 401 requirement.

. Some commenters claim that Article 3
did not allow an applicant sufficient
time to begin construction, because of
probable delays in power market
negotiations, state approvals,
consultation, and feasibility studies. ‘The
Commission has extended this time
provision to 18 months to accommodate
such potential difficulties. However,
further extension would be contrary to
the general purpose of the exemption
process. The applicant must anticipate
and solve these problems independently

either before or during the time that it is .

seeking exemption, if necessary. In any
case, revocation is not automatic under
any term or condition of the rule. It
should be pointed out that feasibility
studies, delays from which concerned
the Department of Energy, should not
occur after the grant of an exemption,
but are best performed before that time.
An exemption application is, as noted

)
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earlier like a license application in terms
of the stage of planning, investigation,
and readiness to develop. The
Commission will not require progress
reports with respect to construction
schedules because such enforcement
mechanisms are more appropriate for
licenses.

There are numerous miscellaneous
comments to which a response would be
useful,

1. EPA requests notice of any
exemption application. EPA is already
on a list of recipients for all permit,
license, and exemption applications.
EPA also requests an Exhibit E with
such notice; the exhibit may be obtained
from the applicant.

2. EPA argues that only projects
operating in the run-of-river mode
should be exempted; the Commission
does not wish to prejudge the
environmental impacts of projects that
are not run-of-river. They will be
considered on a case-by-case basis.

3. EPA advocates a standard term
requiring that the instantaneous flow
releases directly below the dam must
equal or be greater than the seven
consecutive day mean low flow within a
10 year recurrence. The Commission will
entertain comments on appropriate flow
released from EPA and other Federal
and state agencies in individual cases
under this case-by-case rule.

4. The 120-day automatic grant
provision is too short to allow for proper
safeguards from environmental
problems, argues EPA; ifan EA is
required, EPA states that this time
period should be suspended. The
Commission expects that a satisfactory
and complete environmental assessment
of a project will occur within 120 days,
in most cases. The statutory goal of
expeditious development requires
appropriately short deadlines. If
necessary, the 120-day period may be
suspended.

5. One commenter states that the
Commission should exempt all projects
5 megawatts and less, leaving such
projects to state regulation. The
Commission is examining the extent to
which a generic exemption should be
granted, separately from this rule.

6. Although licenses for projects are
transferrable from one licensee to
another with Commission approval, no
transfer provision is necessary for an
exempted project. The exemption is for
a project, not a person, and sale or other
transfer of the project does not affect the
exemption. No Commission approval of
transfer is required. However, new
project owners may wish to notify the
Commission of the transfer of ownership
for purposes of any later proceeding
relevant to the exempted project;

otherwise, any notices will only be
published in the Federal Register and
possibly a local paper and sent to the
last known owner.

7. One commenter contended that no
exemption application should be
considered for one year after revocation
of an existing exemption. This would
arguably encourage development within
the prescribed time by exposing the
owner to a license application by a state
or municipality, with preference. The
Commission generally agrees, but
adopts a two-year rule under standard
Article 3.

8. One commenler would have the
Commission dismiss an exemption
application if water rights disputes
arise. This would be an invitation for
some parties to dispute waler rights, As
indicated above, any such disputes
should be worked out at the state level.

9, Some commenters state the rule
should address the issue of later, more
comprehensive development plans and a
procedure should be established to
accommodale such proposals. The
Commission will consider proposals to
better develop the water resources of
the region in a manner that may affect a
previously exempled project. An
exemplion does not preclude later
creation of another licensed project that
contains, overlaps, or otherwise is
mutually exclusive with an exempted
project, subject to whatever
compensation to properly owners—
including owners of the exempted
project—may be necessary. The
procedure to develop a waterway more
comprehensively is licensing.

» 10. One comment indicated that an
exemption can be used 1o circumvent
the requirements and safeguards of
licensing and that the Commission
should ensure that an exemption
applicant will significantly add to the
project’s capacily, recommending a 20
percent increase. The Congress intended
to encourage “circumvention” of the
licensing process, and imposed no
prerequisite like a 20 percent increase in
capacity or a showing that
improvements would be uneconomical
without the exemption. The Commission
believes such restrictions would unduly
restrict the availabilily of exemptions.

11. A state agency requested that
much more time be allowed for the
consultation process and that the rule
impose a consullation fee. Since
additional hydropower works to
everyone’s benefit, all agencies should
cooperate to speed its development. The
final rule does not extend the proposed
deadline. Nor is a fee appropriate for
performing consultations on exemption
applications when no fee is required for
consultations on license applications.

An agency that does not believe the
value to the public it serves warrants
consultation on a particular case may
decline to consult and comment on that
case,

12. One commenter questioned
whether the exemption amounted to a
waiver of commission jurisdiction;
another commenter guite correctly
pointed out that the conditions of an
exemption demonstrate that the
Commission has continuing
responsibility for a project, to some
extent. We agree.

II1. Section-by-Section Summary of the
Rule

The rule applies to applications for
exemptions of small hydroelectric power
projects having a proposed installed
generaling capacity of 5 megawatts or
less from all or part of Part I of the Act.
A small hydroelectric power project is
defined as a project that uses the water
power polential of an existing dam or a
natural water feature without need for a
dam or man-made impoundment.

§4.101 Purpose.

This rule provides case-by-case
exemplion procedures.

§4.102 Definitions.

The proposed rule defines the term
*“project™ more narrowly than does
section (3){11) of the Act. Neither the
ESA nor PURPA defines “project”.
Under the final rule, a project would
include only those facilities directly
associated with a single man-made
impoundment or a natural lake. Under
section (3}{11) of the Act, a “complete
unit of development™ might include more
than one impoundment and a series of
hydraulically coordinated dams. As
stated above, a project, as defined by
this rule, is not exemptible from
licensing requirements if it comprises
only a part of any licensed project, as
the term “project” is used in section
(3)(11) of the Act, unless the licensee
obtains waiver of this restriction under
§ 4.103(d). Because the definition of
“project” in this rule is more
circumscribed and therefore may
include fewer generating units, eligibility
for exemption will be greater than if
*project™ were construed to include all
dams, impoundments, and powerhouses
in a large coordinated unit of
development. The scope of the definition
of “project” is sufficiently broad to
exclude from exemption any in a series
of separately developed generation
facilities that have an aggregate
capacity in excess of 5 megawatts and
that use the same impoundment.
However, the final rule contains a
waiver provision (§ 4.103(d)) that would
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permit individual generation facilities to
be exempted if waiver were granted.

If there is no lake or impoundment,

“project” is defined in the rule to include
the diversion structure and the facilities
associated with it. However, a diversion
structure that obstructs mostofa -~
natural body of water will be considered
a dam, a distinction that bears on the
physical scope of a project and the
probable environmental impacts.

The statutory term * proposed
installed capacity” is defined in the final
rule to mean that an applicant must
propose to add some new generating-
capacity at a project in order for the
project to qualify for an exemption. )
., The definition of “install or increase,”
a phrase initially used in the definition
of “small hydroelectric power project,”
states that this capacity includes
proposals to install capacity where none
existed previously, to replace-or.
rehabilitate abandoned or unused,
existing capacity at a project, and to add
capacity where there-is-existing
operable capacity. The proposed
installed capacity will be computed as
the sum of both newly-developed
capacity and existing capacxty and may
not exceed 5 megawatts in the |
aggregate.

This section also defmes “dam,”

“existing dam,” “Fish and wildlife
agencies,” “Federal lands,” “non-
Federal lands", “real property interests",
. “person,” “qualified exemption
apphcant. and “qualified license
applicant.” -

§ 4.103 General provisions.

Section 4.103 describés which projects
the Commission may exempt from all or
part of Part I of the Act. This section -
also places a limitation on exemption of
portions of licensed projects. Without a -
waiver only an entire licensed project -
may be exempted, if otherwise eligible
under other criteria. This section also
contains a general waiver provision.

This section also states who may -
apply for exemptions. If only Federal
lands would be used for development,
anyone may apply for exemption from
licensing. If any non-Federal lands
would be necessary to develop and
operate the project, only a person, or
group of persons holding all of the real
property interests necessary to develop
and operate that project (such as .
ownership in fee, a leasehold; easement,
right-of-way, or an option to obtain such
interest) may apply for an exemption
from licensing. This prevents a person
who lacks the requisite non-Federal real
property interests to develop the project
from obtaining an exemption for another

person’s project.” The rule does not
require that a person have such
ownership interests in all of the land
occupied by the entire project (e.g., all of
the lands for. the impoundment) to be
considered a qualified exemption
applicant. A person need only possess
interests in the project necessary to
develop and operate hydroe]ectric
power at the site. )

§ 4104 Relationships among
applications, exemptions, permits, and
licenses.,

- This section sets forth how
exemptions from licensing and
applications for exemption from .
licensing will be treated in relation to

- other kinds of applications relating to

development of a project and any .
permits or licenses. Section 4.104 of the
rule sets forth a'system of priorities and
preferences for persons who file to
develop a site. Paragraph (a) establishes
rules that apply when there is an
outstanding license or permit for a
préject or when a.permit or license
application-has been filed before the
exemption application. Paragraph (c)
prescribes what happens when a project
is exempted or the project owner has - -
applied for exemption before a license
or permit application is submitted. °
This section protects a person other .
than the project owner who has already
applied for a permit or license, from
being defeated by a project owner’s
untimely application for exemption from
licensing. The Commission will-accept
an exemption application, or a notice of
intent to submit one, that competes with
a pending permit or license application -
only if it is submitted during the protest
and intervention period prescribed in
the public notice for the permit or .
license application. But the Commission
will not accept an exemption application
if a preliminary permittee has made
timely application for license, even if the
exemption application is submitted - -
during the public notice period. '
Moreover, the Commission will not
accept an application for exemption
from licensing if a person other than the
exemption applicant then has an
unexpired preliminary permit or license.
This section also protects first-filing
exemption applicants who own the non-
Federal lands'necessary for an exempt
project from later permit or license
applicants that would seek to take and
develop the project. If an exemption
application is pending, the Commission

Under Part I of the Federal Power Act and Part 4
of the Commission’s regulations, a person need not
have sufficient property interest to develop power
at a sile in order to obtain a preliminary | permitora
license. However, property interests must always be
perfected to develop a project.

will not accept an application for a
preliminary permit; fior will it accept a
license application from a person other
than the exemption applicant, unless the
license application proposes total
installed capacity of at least 7.5 MW. An
exemption applicant may file a license
application, but the exemption
application will be deemed withdrawn
and other interested persons may -
compete for the license. Similarly, any
person owing non-Federal real property
interests necessary to permit
development of an exempted project
may file a license application, but will
then be exposed to competition by other
interested developers, including
municipalities with a preference under
Section 7(a) of the Act.

A license applicant that is a qualified
exemption applicant may request that
its application for license be first
considered as an application for
exemption, if its license application was
the first filed for the project. Such a

. request may be filed at any time during

the period for filing protests and
petitions for intervention prescribed in
the public notice for its license
application. A preliminary permit
applicant that is a qualified exemption
applicant may submit an exemption
application during the public notice
period for its-permit application, if its
permit application was the first filed for
the project.

Paragraph (e) of § 4.104 contains
noteworthy provisions about ’
Commission treatment of applications
that propose to develop the same
project. An exemption application
submitted in compelition with an
application for a preliminary permit will
be preferred to the permit application.
However, as between license applicants
and exemption applicants, the -
Commission will favor the first-filed
application unless the plans of the
subsequent applicant would better
develop the water power potential at the
project.

Municipalities or other public entities
that are not project owners and that
apply for preliminary permits or licenses
that compete with exemption
applications will be governed by the
same rules as other applicants for
permits or licenses, and will not receive
the preferential treatment provided
under section 7(a) of the Act.

§ 4.2105 Action on exemption
applications.

Section 4.105 of the final rule contmns
the procedures and timing provisiong for
Commission action on an exemption
applicahon If the application is for
exemption from provisions other than
hcensmg. the Commission will act in the
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context and according to the procedures
for the related application for license or
amendment of license. The procedures
for exemption from licensing are
provided in this section.

Once an application for exemption
from licensing is submitted, the
Commission will allow only 45 days for
correcting deficiencies. The Commission
may on its own motion, or on the motion
of any party in interest, order a hearing
on an application for exemption.
Interested agencies will have 60 days to
comment on an application. If an agency
does not comment within the 60 days,
that agency will be presumed to have no
objection to the exemption requested. A
non-responding fish or wildlife agency
will be presumed to have no conditions
to impose other than those specified in
Exhibit E of the application. If the
Commission does not act within 120
days of the notice that an application is
accepted, it is automatically granted on
certain standard conditions.

§ 4.106 Standard terms and curditions
for exemption from licensing.

The rule specifies, in § 4.106, five
*standard conditions of every exemption.
The installation of new capacity at the
exempted project must begin within 18
months and completed within four years
of the date of issuance of the exemption.
Failure to begin or complete
development of the project on a timely
basis may lead to acceptance of license
applications for the project and
revocation of the exemption. These
provisions are designed to prevent tying
up the project site for an unreasonable
time without development. Other
standard conditions relate to the
Commission’s enforcement powers,
compliance with conditions imposed by
fish and wildlife agencies during the
exemption process, and the navigation
servitude of the United States to which
all exempted projects on navigable
waters remain subject. A fifth article is
added to require the acquisition of rights
to use any Federal lands involved from
the administering Federal land
management agencies within one year.
If they are not obtained timely, the
Commission may accept license
applications for the project and revoke
the exemption.

The Commission may provide further
{non-standard) conditions in each
exemption from licensing, based on the
circumstances of the exemptible project,
under § 4.105(b}{6). Among other things,
Commission will be concerned about the
safety of project works. For example, if
a project contains a dam that is ten or
more meters in height above streambed,
impounds 2.5 million or more cubic feet
of water, or is determined to have a high

hazard potential, the Commission may
require periodic inspection of the project
by an independent consultant.*

§ 4107 Conlents of application for
exemption from licensing.

The rule describes the required format
and contents of the application for
exemption from licensing in § 4.107. The
application includes an irtroductory
statement, which identifies the applicant
and the project, as well as Exhibits A, B,
E. and G, Exhibit A must include a
description of the facilily and the
proposed mode of operation. Exhibit B is
a general location map.

Exhibit E is an environmental report
submitted to facilitate compliance with
the National Environmental Policy Act
of 1969. It also contains information to
facilitate compliance with the National
Historic Preservation Acl, the
Endangered Species Act, and the Fish
and Wildlife Coordination Act.

Exhibit G is a sel of drawings showing
structures and equipment. These
drawings will permit the Commission to
review the project structures, existing
and proposed, in order to understand
their environmental and dam safety
implications.

$4.108 Conlents of applicativn for
exemption from provisions other than
licensing.

Any applican! for exemption from
selected parts of the Act other than the
licensing requirements must submit a
list of sections from which it seeks
exemption, appended to an application
for license or amendment of license.

Other amendments

The Commission also amends its
regulations to delegate to the Director of
the Office of Electric Power Regulation,
or his designee, the limited authority to
grant applications for exemptions from
all or part of Part I of the Act, provided
an environmental impact statement is
not required, for small hydroelectric
power projects or small conduit
hydroelectric power projects.

IV. Effective Date

The Commission finds good cause to
make this rule immediately effective.?

*These crileria are 1n Subpart D of the
Commission’s proposed Regulations Governing the
Safety of Water Power Projects and Project Works.
issued June 16, 1980. 45 Fed. Reg. 41608, June 19,
1980 {Docket No. RM80-31).

*Under the Federal Power Act (FPA),
Comuussion action may teke effect prior to the
disposition of petilions for reheanng (See § 313{c))
The Commission 1s of the view that the reheanng
provisions conlained in § 313 of the FPA apply to
this rule due to the relationship of the exemption
provision of PURPA to the licensing provisions of
Part | of the FPA. Persons parlicipaling in this

‘The procedures established by this final
rule provide the means for exemption of
cerlain hydroelectric power projects
from various statutorily imposed
requirements. The rule therefore both
“recognizes an exemption™ and, at least
potentially, “relieves a restriction.”
Given the determination of the Congress
to encourage expeditious development
of hydroelectric projects and the large
numbers of preliminary permit and
license applications being submitted to
the Commission, an immediate effective
date is in the public interest.

{Energy Security Act of 1980, Pub. L. 96-294,
94 Stal. 611; Federal Power Act, as amended,
16 U.S.C. §§ 792-828c; Public Utility
Regulatory Policies Act of 1978, 16 U.S.C.

§§ 2601-2645; and the Department of Energy
Organization Act, 42 U.S.C. §§ 7101-7352Z:
E.0.12009,3 Cl:R 142 {1978))

In consideration of the foregoing, the
Commission amends Parts 4 and 375 of
Chapter 1, Title 18, Code of Federal
Regulations, as set forth below, effective
November 7, 1980.

By the Commission.
Kenneth F. Plumb,
Sceretary.

PART 4—LICENSES, PERMITS,
EXEMPTIONS, AND DETERMINATION
OF PROJECT COSTS

1. Part 4 is amended in the Table of
Contents by adding Subpart K to read as
follows:

Subpart K—Exemption of Small
Hydroelectric Power Projects of 5
Megawatts or Less

Sec.
4.101
4.102

Purpose.

Definitions.

4103 General provisions.

4.104 Relationships among applications,
exemplions, permils, and licenses.

4105 Aclion on exemplion applications.

4106 Standard terms and conditions of
exemption from licensing.

4.107 Contents of application for exemption
from licensing.

4108 Contents of application for exemplion
from provistons other than licensing.

2. Part 4 is amended by adding
Subpart K to read as follows:

Subpart K—Exemption of Small
Hydroelectric Power Projects of 5
Megawatts or Less

§4.101 Purpose. -

This subpart provides a procedure for
obtaining exemption on a case-by-case
basis from all or part of Part I of the
Federal Power Act (Act), including

rulemaking should be cware that under § 313 of the
FPA an application for rehearing is a jurisdictional
prerequisite to obtaming judicial review.
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licensing, for certain small hydroelectnc
power projects. . .

§4.102 Definitions. ‘ .

For purposes of this subpart—

(a) “Dam” means any structure for
impounding water, including any
diversion structure that is designed to
obstruct all or substantially all of the
flow of a natural body of water.

(b) “Existing dam” means any dam,
the construction of which was
completed on or before Apnl 20, 1977,
and which does not require any
construction or enlargement of
1mpoundment structures [other than
repairs or reconstructlon] n connection
with the installation of any small
hydroelectric power project.

(c) “Fish and wildlife agencies” means
the U.S. Fish and Wildlife Service, the
National Marine Fisheries Service if -
anadromous or estuariné fish may be
affected, and any state agency with
administrative authority over fish or
wildlife resources of the state or states
in which the small hydroelectric power
project is or will be located. .

- (d} “Federal lands” means any lands‘
to which the Umted States holds fee
title.

(e) “Non-Federal lands"” means any
lands other than Federal lands.

(f) “Real property interests” includes
ownership in fee, right-of-way,
easement, or leasehold.

{g) “Licensed water power project”
means a project, as defined in section 3
{11) of the Act, that is licensed under
Part I of the Act.

{h) “Project”” means: (1) the
impoundment and any associated dam,
intake, water conveyance facility, power
plant, primary transmision line, and
other appurtenant facility, if a lake or
similar natural impoundment or a man-
made impoundment is used for power
generation; or

(2) Any diversion structure other than
a dam and any associated water
conveyance facility, power plant;
primary transmission line, and other
appurtenant facility, if a natural water
feature other than a lake or similar
natural impoundment is used for power
generatlon

(i) “Person™” means any mdmdual
and, as defined in section 3 of the Act,
any corporation, municipality, or state.

(i) “Qualified exemption applicant”
means any person who meets the
requirements specified in § 4.103(b)(2)
with respect to a small hydroelectric
power prolect for whlch exemption from
licensing is sought. '

(k) “Qualified license applicant”
means any person to whom the
Commission may issue a license, as
specified in section 4(e) of the Act.

{1) “Small hydroelectric power
project” means any project in which .
capacity will be installed or increased
after the date of application under this
subpart and which will have a total
installed capacity of not more than 5
megawatts and which:

(1) would utilize for electric power '
generation the water power potential of
an existing dam that is not owned or
operated by the United States or by any
instrumentality of the Federal
Government, including the Tennessee
Valley Authority; or

{2) would utilize a natural water
feature for the generation of electricity,

. without the need for any dam or man-

made impoundment. *

(m) “Install or increase” means to add
new generating capacity at a site that
has no existing generating units, to
replace or rehabilitate an abandoned or
unused existing generating unit, or 16
increase the generating capacity of any
existing power plant by installing an
additional generating unit or by
rehabxhtatmg an operable generating’
unit in a way that increases its rated
electric power output.

§4.103 General provisions.

(a) Exemptible projects. Except as -
provided in paragraph {d), the
Commission may exempt under this

_subpart any small hydroelectric power

project from all or part of Part I of the
Act, including licensing.

(b) Who may apply. (1) Exemption
from provisions other than licensing.
Any qualified license applicant or
licensee seeking amendment of license
may apply for exemption of the related
project from provisions of Part I of the
Act other than licensing.

(2) Exemption from licensing. (i) Only
Federal lands involved. If only rights to
use or occupy Federal lands would be
necessary to develop and operate the
proposed small hydroelectric power
project, any person may apply for
exemption of that project from licensing.

(ii) Some non-Federal lands involved.
If real property interests in any non-
Federal lands would be necessary to
develop and operate the proposed small
hydroelectric power project, any person
who has all of the real property interests
in non-Federal lands necessary to
develop and operate that project, or an
option to obtain those interests, may
apply for exemption of that project from
licensing.

(c) Limitation for licensed water
power project. The Commission will not
accept for filing an application for
exemption from licensing for any project
that is only part of a licensed water
power project.

(d) Waiver. A qualified exemption
applicant may petition under § 1.7 of
this chapter for waiver of any specific
provision of this subpart. The
Commission may grant a waiver if
consistent with section 408 of the Energy
Security Act of 1980.

§ 4.104 Relationships among applications,
exemptions, permits, and licenses.

For purposes of this subpart, the .
Commission will treat preliminary
permit and license applications,
preliminary permits, licenses,
exemptions from licensing, and
applications for exemption from
licensing that are related to a small
hydroelectric power project as follows:

(a) Limitations on submission and
acceptance of exemption applications.

. (1) Unexpired permlt or license

application. If there is an unexpired
preliminary permit or license in effect
for a project, the Commission will

“accept an application for exemption of

that project from licensing only if the
exemption applicant is the permitteo or
licensee.

(2) Pending permit or license
application. (i} Pending permit

* application. If a preliminary permit

application for a project has been
accepted for filing, an application for
exemption of that project from licensing,
or a notice of intent to submit such an

. application, may be submitted not later

than the last date for filing protests or
petitions to intervene prescribed in the
public notice issued for the permit
application under § 4.31(c)(2) of this
chapter.

(ii) Pending license application. (A)
Submitted by permittee. If an accepted
license application for a project was
submitted by a permittee before the
permit expired, the Commission will not
accept an application for exemption of
that project from licensing submitted by
a person other than the permittee.

- (B) Submitted by nan-permlttee other
than qualified exemption applicant. .
Except as provided in clause (A), if the
first accepted license application for a
project was filed by a person other than
a qualified exemption applicant, an
application for exemption from
licensing, or a notice of intent to submit
such an application, may be submitted
not later than the last date for filing
protests or petitions to intervene
prescribed in the public notice issued for
that license application under
§ 4.31(c)(2) of this chapter.

(C) Submitted by qualified exemption
applicant. If the first accepted license
application for a project was filed by a
qualified exemption applicant, the
applicant may request that its license
application be treated initially as an

RN

AT
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application for exemption from licensing
by so notifying the Commission in
writing and, unless only rights to use or
occupy Federal lands would be
necessary to develop and operate the
project, submitting documentary
evidence showing that the applicant
holds the real property interests
required under § 4.103(b}(2)(ii). Such
notice and documentation must be
submitted not later than the last date for
filing protests or petitions to intervene
prescribed in the public notice issued for
the license application under § 4.31(c)(2)
of this chapter.

(b) Priority of exemption applicant’s
earlier permit or application. Any
accepted preliminary permit or license
application submitted by a person who
later applies for exemption of the project
from licensing under paragraph (a)(2](i)
or (ii)(C) of this section retain its
validity and priority under Subpart D of
this part until the preliminary permit or
license application is withdrawn or the
project is exempted from licensing under

~this subpart.

(c} Limitations on submission and
acceptance of permit or license
applications. (1) General rule. Except as
permitted under subparagraph (2) or
under § 4.106(c) or (e}, the Commission
will not accept a preliminary permit or
license application for any small
hydroelectric power project if:

(i) That project is exempt from
licensing, under this subpart; or

(i) The Commission has accepted an
application for exemption of that project
from licensing and the application has
not yet been granted or denied.

{2) Exceptions. (i) If the Commission
has accepted an application for
exemption of a project from licensing,
any qualified license applicant may
submit a competing license application
that proposes to develop at least 7.5
megawatts in that project, or a notice of
intent to file such a license application,
not later than the last date for filing
protests or petitions to intervene
prescribed in the public notice of the
application for exemption from licensing
issued under §4.31(c)(2) of this chapter.

(ii} If a project is exempted from
licensing and real property interests in
any non-Federal lands would be
necessary to develop and operate the
project, any person who is a qualified
license applicant and has any of those
real property interests in non-Federal
lands may submit a license application
for that project.

(iii) If the Commission has accepted
an application for exemption of a project
from licensing and the application has
not yet been granted or denied, the
applicant for exemption may submit a
license application for that project if it is

a qualified license applicant. The
pending application for exemption from
licensing will be considered withdrawn
as of the date that the Commission
accepts the license application for filing.

{iv) If a license application submitted
under paragraph (c){2}(ii) or (iii) of this
section has been accepted for filing, any
qualified license applicant may submit a
compeling license application in
accordance with § 4.33 of this parl.

{d) Requirements for notices of intent
and competing applications. (1)
Compeling exemplion applications and
notices of intent. (i) Any notice of intent
to file an application for exemption from

- licensing submitted under paragraph

(a)(2)(i) or (ii)(B) of this section must
conform to the requirements of § 4.33(b})
of this chapter.

(i) If a notice of intent is submitted
under paragraph (a)(2)(i) or (i1)(B) of this
section, the application for exemplion
from licensing must be submitted not
later than 120 days after the last date for
filing protests and petitions to intervene
prescribed in the public notice issued for
the permit or license application under
§ 4.31(c)(2) of this chapter.

(iii) Any notice of intent or application
for exemption from licensing submitted
under paragraph (a)(2](i) or (ii)(B) of this
section must be accompanied by proof
of service of a copy of the notice of
intent or exemption application on the
permit or license applicant.

(2) Competing license applications
and notices of intent.

(i} Any notice of intent to file a license
application submitted under paragraph
{c)(2)(i) must conform to the
requirements of § 4.33(b) of this chapter
and specify the capacity that the
applicant proposes to install in the
project.

(ii) If a notice of intenl is submitled
under paragraph (c)(2)(i). the license
application must be submitted not later
than 120 days aiter the last date for
filing protests and petitiofis to intervene
prescribed in the public notice issued for
the exemption application under
§ 4.31(c)(2) of this chapter.

(iii) Any notice of intent or application
for license submitted under paragraph
(c)(2)(i) must be accompanied by proof
of service of a copy of the notice or
application an the exemption applicant.

(e) Disposition of competing
applications. (1) Exemption v. permit. If
an accepted application for a
preliminary permit and an accepted
application for exemption from licensing
propose to develop mutually exclusive
small hydroelectric power projects, the
Commission will favor the application
for exemption.

{2) Exemption v. license, If an
application for a license and an

application for exemption from licensing
are each accepted for filing and each
propose to develop a mutually exclusive
project, the Commission will favor the
application first filed, unless the
Commission determines the plans of the
subsequent applicant would better
develop the water power potential of the
affected water resources.

§4.105 Action on exemption applications.

(a) Exemplion from provisions other
than licensing. An application for
exemption of a small hydroelectric
power project from provisions of Part I
of the Act other than the licensing
requirement will be processed and
considered as part of the related
application for license or amendment of
license.

(b) Exemption from licensing. {1)
General Procedure. An application for
exemption of a small hydroelectric
power project from licensing will be
processed in accordance with
paragraphs (c) through (g) of § 4.31 of
this part, except that notice will be
published only once in a daily or weekly
newspaper of general circulation in each
county in which the project is or will be
located. The additional time that may be
allowed under § 4.31(d) of this part for
correcting deficiencies in an application
for exemptlion may not exceed 45 days.

(2) Hearing. The Commission may
order a hearing on an application for
exemption from licensing either on its
own motion or on the motion of any
parly in interest. Any hearing shall be
limited ta the issues prescribed by order
of the Commission.

(3) Consultation. The Commission will
circulate a notice of application for
exemption from licensing to interested
agencies at the time the applicant is
nolified that the application is accepted
for filing. If a particular agency does not
comment within 60 days from the date
of issuance of the notice, that agency
will be presumed to have no comment
on or objection to the exemption
requested. Any comments submitted by
a fish or wildlife agency must include
any specific terms or conditions that the
agency has determined are necessary to
prevent loss of, or damage to, fish or
wildlife resources or otherwise to carry
out the provisions of the Fish and
Wildlife Coordination Act, except those
terms or conditions that may be
included in Exhibit E of the application
for exemption submitted under
§ 4.107(e). Any fish or wildlife agency
that does not comment within the 60-day
period will be presumed to have
determined that no terms or conditions
of exemption are necessary for the
above purposes, except the terms and
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conditions included in Exhibit E of the
exemption application.

(4) Automatic exemption. If the
Commission has not taken one of the
actions set forth in paragraph (b)(5) of

-this section within 120 days after
notifying the applicant that its

application for exemption from licensing -
_ -operation, and maintenance of the

is accepted for filing, exemption of the
project, as proposed, will be deemed to
be found consistent with the public
interest and granted, on the standard
terms and conditions set forth in § 4.106.
(5) Affirmative action on exemption.
Within 120 days after notifying an
applicant that its application for
exemption from licensing is accepted for
filing, the Commission may take any of
these affirmative actions:
(i) Grant the exemption as requested;
(i) Grant an exemption from
provisions of Part I of the Federal Power
Act (and the regulations issued under
those provisions) other than those for
which exemption was requested, upon
finding that modification of the
exemption requested is in the public
mterest
(iii) Deny exemption if granting the -
exemptxon would be inconsistent with
the public interest; or
{iv) Suspend the 120- -day period for
action under this paragraph, upon.
finding that additional time is necessary
for gathering additional information,
conducting additional proceedings, or
deliberating on the issues raised by the
application.
(6} Non-standard terms and
conditions. In granting an exemption. _
.from licerising, the Commission any
prescribe terms or conditions in addition
to those set forth in § 4.106 in order to:
(i) Protect the quality or quantity of
the related water supply;
(ii) Otherwise protect lee, health, or-
property;
(iii) Avoid or mitigate adverse A
environmental impatct; or
(iv) Better conserve, develop, or utlhze
in the pubhc interest the water resouices
of the region.

§4.106 Standard terms and conditions of
exemption from licensing.

Any exemption from licensing granted
under this subpart for a small
hydroelectric power project is subject to
the following standard terms and
conditions:

(a) Article 1. The Commission .

reserves the right to conduct
investigations under sections 4(g), 306,
307, and 311 of the Federal Power Act.
with respect to any acts, complaints,
facts, conditions, practices, or other
matters related to the construction,
operation, or maintenance of the exempt, .
project. If any.term or condition. of the

exemption is violated, the Commission
may, revoke the exemption, issue a
suitable order under section 4(g) of the
Federal Power Act, or take appropriate
action for enforcement, forfeiture, or
penalties under Part III of the Federal
Power Act.

(b) Article 2. The construction,

exempt project must comply with any
terms and conditions that any Federal or
state fish and wildlife agencies have
determined are appropriate to prevent
loss of, or damage to, fish or wildlife
resouces or otherwise to carry out the
purposes of the Fish and Wildlife
Coordination Act, as specified in Exhibit
E of the application for exemption from
licensing or in the comments submitted
in response to the notice of the
exemption application.

(c) Article 3. The Commission may
accept a license application by any .
qualified license applicant and revoke
this exemption if actual construction or
development of any proposed generating
facilities has not begun within 18
months; or been completed within four
years, from the date on which this
exemption was granted. If an exemption
is revoked, the Commission will not
acccept a susequent application for
exemption within two years of the
revocation.

(d) Article 4. This exemption is
subject to the navigation servitude of
the United States if the project is located
on navigable watex‘s of the United
States.

(e) Article 5. ThlS exemption does not

" confer any right to use or occupy any

Federal lands that may be necessary for
the development or operation of the
project.’Any right to use or occupy any
Federal lands-for those purposes must

- be obtained from the administering

Federal land agencies. The Commission
may accept a‘license application by any
qualified license applicant and revoke -
this exemption, if any necessary right to

- use or occupy Fedefal 1ands for-those :

purposes has not been obtained within
one year from the date on which this
exemption was granted.

§4.107 Contents of applicationfor . |

.exemption from licensing.. _

(a) General requirements. (1) An
application for exemption from licensing
submitted under this subpart must
contain the introductory statement and
exhibits described in this section and, if

_the project structures would use or

occupy any lands other than Federal
-lands, an appendix containing .

" documentary evidence showing that the.

applicant bas the real property interests
required under § 4. 103(b)(2)(ii) of this .
subpart. An application for exemptlon

/)

from licensing must conform to the
requirements set forth in §§ 1.5 and 1.14,
through 1.17 of this chapter.

(2) An original and fourteen copies of
the exemption application must be
submitted to the Secretary of the
Commission, and a copy must be served
at the same time on the Commission's
regional engineer for the region in which

the project is located and on each of the

consulted fish and wildlife agencies.
Full-sized prints of all required maps
and drawings must be filed with the
application. Maps and drawings nead
not conform to the requirements of

§ 4.32 of this part, but must be of
sufficient size, scale, and quality to
permit easy reading ind understanding.
The Commission will request original
drawings (microfilm) when it notifies the
applicant that the application is !
accepted.

(b) Introductory statement. The
application must include an introductory
statement that conforms to the following
format:

Before the Federal Energy Regulatory
Commission

4
Application for Exemption of Small
Hydroelectric Power Project From Licensing

(1) [Name of applicant] applied to the
Federal Energy Regulatory Commission for
an exemption for [name of project), a small
hydroelectric power project that is proposed
to have an installed capacity of 5 meguwatls.
or less, from licensuing under the Federal
Power Act. [If applicable: The project is
currently licensed as FERG Project No. ——)

(2} The location of the project ist
[State or territory]

County]
Towushlp or nearby town]

|Stream or body of water)

(3) The exact name and business uddmsg
of each applicant are:

(4) The exact name and business address
of each person authorized to act as agent for
the applicant in this application are:

B

(5) [Name of applicant] is [specify, as
appropriate: a citizen of the United States or
other identified nation; an association of
citizens of the United Stales or other
identified nation; a municipality; & state; or 4
corporation incorporated under the laws of

,(specify the United States or the state or

nation of incorporation, as appropriate)}.
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(c) Exhibit A. Exhibit A must describe
the small hydroelectric power project
and its proposed mode of operation. To
the extent feasible, the information in
this exhibit may be submitted in tabular
form. The applicant must submit the
following information:

(1) A brief description of any existing
dam and impoundment proposed to be
utilized by the small hydroelectric
power project and any other existing or
proposed project works and appurtenant
facilities, including intake facilities,
diversion structures, powerhouses,
primary transmission lines, penstocks,
pipelines, spillways, and other
structures, and the sizes, capacities, and
construction materials of those
structures.

(2) The number of existing and
proposed generating units at the project,
including auxiliary units, the capacity of
each unit, any provisions for future
units, and a brief description of any
plans for retirement or rehabilitation of
existing generating units.

(3) The type of each hydraulic turbine
of the small hydroelectric power project.

{4) A description of how the power
plant is to be operated, that is, run-of-
river or peaking.

(5) A graph showing a flow duration
curve for the project or, if flow data are
not available from United States
Geological Survey records, the
estimated average annual stream flow in
cubic feet per second.

(6) Estimations of:

(i) the average annual generation in
kilowatt-hours;

(ii) the average and design head of the
power plant;

(iii) the hydraulic capacity of each
turbine of the power plant (flow through
the plant) in cubic feet per second;

(iv) the number of surface acres of the
man-made or natural impoundment
used, if any, at its normal maximum
surface elevation and its net and gross
storage capacities in acre-feet.

(7) The planned date for beginning
and completing the proposed
construction or development of
generating facilities.

(8) A description of the nature and
extent of any repair, reconstruction, or
other modification of a dam that would
occur in association with construction or
development of the proposed small
hydroelectric power project, including a
statement of the normal maximum
surface area and normal maximum
surface elevation of any existing
impoundment before and after
construction.

(d) Exhibit B. Exhibit B is a general
location map, which may be prepared on
United States Geological Survey
topographic quadrangle sheets or similar

topographic maps of a stale agency,
enlarged, if necessary, to show clearly
and legibly all of the information
required by this paragraph. The map
must show the following information:

(1) The location of the existing and
proposed physical structures of the
small hydroelectric power project,
including any dam or diversion
structure, reservoir or impoundment,
penstocks, pipelines, power plants,
access roads, transmission lines, and
other important features.

(2) The relationship of the project
structures to the stream or other body of
waler on which the project is located
and to the nearest town or other
permanent objects that can be readily
recognized in the field.

(3) A description of who owns or
otherwise has real properly interests in
any tract of land occupied by the small
hydroelectric power project or the
structures to which it is directly
connected.

(e} Exhibit E. This exhibit is an
environmental report that must include
the following information,
commensurate with the scope and
environmental impact of the
construction and operation of the small
hydroelectric power project:

(1) A description of the environmental
setting of the project, including
vegetative cover, fish and wildlife
resources, water quality and quantity,
land and water uses, recreational uses,
historical and archeological resources,
and scenic and aesthetic resources. The
report must list any endangered or
threatened plant and animal species,
any critical habitats, and any sites
eligible for or included on the National
Register of Historic Places. The
applicant may obtain assistance in the
preparation of this information from
state natural resources agencies, the
state historic preservation officer, and
from local offices of Federal natural
resources agencies.

(2) A description of the expected
environmental impacts from the
proposed construction or development
and the proposed operation of the small
hydroelectric power project, including
any impacts from any proposed changes
in the capacity and mode of operation of
the project if it is already generating
electric power, and an explanation of
the specific measures proposed by the
applicant, the agencies consulted, and
others to protect and enhance
environmental resources and values and
to mitigate adverse impacts of the
project on such resources.

(3) Letters or other documentation
showing that the applicant consulted or
attempted to consult with each of the
relevant fish and wildlife agencies

(specify each agency) before filing the
application, including any terms or
conditions of exemption that those
agencies have determined are
appropriate to prevent loss of, or
damage to, fish or wildlife resources or
otherwise to carry out the provisions of
the Fish and Wildlife Coordination Act.
If any fish or wildlife agency fails to
provide the applicant with
documentation of the consultation
process within a reasonable time, in no
case less than 30 days after
documentation is requested, the
applicant may submit a summary of the
consultation and any determinations of
the agency. Any exemption application
that does not contain the information
required in this subparagraph will be
considered patently deficient and be
rejected pursuant to § 4.31(d) of this
part. The applicant may obtain a list of
fish and wildlife agencies from the
Director of the Division of Hydropower
Licensing or any Regional Engineer.

(4) Any additional information the
applicant considers important.

(f) Exhibit G. Exhibit G is a set of
drawings showing the structures and
equipment, that is, the proposed and
existing project works, of the small
hydroelectric power project. The
drawings must include plan, elevation,
and section views of the power plant,
any existing dam or diversion structure,
and any other principal structure of the
project.

§4.108 Contents of appiication for
exemption from provisions other than
licensing.

An application for exemption of a
small hydroelectric power project from
provisions of Part I of the Act other than
the licensing requirement need not be
prepared according to any specific
format, but must be included as an
identified appendix to the related
application for license or amendment of
license. The application for exemption
must list all sections or subsections of
Part I of the Act for which exemption is
requested.

PART 375—THE COMMISSION

3. Section 375.308 is amended by
adding a new paragraph {11) to read as
follows:

§375.308 Delegations to the Director of
the Office of Electric Power Regulation.
The Commission authorizes the
Director of the Office of Electric Power
Regulation, or the Director’s designee,
to:
* * » R *
(11) Grant or grant with modifications,
but not suspend the time for action on or
deny, any uncontested application
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submitted under Subparts J or K of Part
4 of this chapter for exemption from all
or part of Part I of the Federal Power
Act, if an environmental impact
statement is not required.

[FR Doc. 80-35340 Filed 11-17-80: 8:45 am|

BILLING CODE 6450-85-M

DEPARTMENT OF THE TREASURY B
Internal Revenue Service

26 CFR Partstand5b - ~.°
[T.D.7736] . ‘

Foreign Earned Income Exclusion and..
the Deduction for Excess Foreign
Living Costs

AGENCY: Internal Revenue Servxce,
Treasury ;

ACTION: Final regulatlons

SUMMARY: This document provides final
regulations relating to the foreign earned
income exclusion and the deduction for
excess foreign living costs. Changes to
the applicable tax law were made by the
Foreign Earned Income Act of 1978,
These regulations affect-U.S. citizens
and residents who work overseas and
provide them with the guidance needed
to comply with the law.

EFFECTIVE DATE: The regulations apply
to taxable years beginning after
December 31, 1977.

FOR FURTHER INFORMATION CONTAc‘r'
Martha E. Kadue of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. 20224, Attention: CC:LR:T; 202-566—
3289 (not a toll-free call).

> SUPPLEMENTARY INFORMATION:
Background" 4

This document contains final
regulations under section 911 of the
Internal Revenue Code of 1954 relating . -
to the foreign earned income exclusion.
The final regulations under this section
are necessary to conform the regulations
under section 811 to section 202 of the
Foreign Earned Income Act of 1978 (Pub.
L. No. 95-615, 92 Stat. 3098). This 4
document also contains final regulations
under section 913 of the Code relating to
the deduction for excess foreign living
costs. Section 913.was enacted by . -
section 203 of the Foreign Earned
Income Act. In addition, this document -
contains final regulations under sections
953, 981, 1303, 6073 and 6081 to conform
the regulations to changes made by the
Foreign Earned Income Act. This ;

document does not reflect changes made

to the Code by the Technical
Corrections Act of 1979.

On May 9, 1979, the Federal Register
published proposed and temporary
amendments to the Income Tax
Regulations (26 CFR Parts 1 and 5b) .
under sections 911 and 913 of the
Internal Revenue Code of 1954 (44 FR
27079). A public hearing was held on
August 28, 1979. On December 31, 1979,
the Federal Register published
temporary amendments to thHe Income
Tax Regulations {26 CFR Part 5b) under
section 911 of the Internal Revenue
Code of 1954 (44 FR 77155). After
consideration of all comments regarding
the proposed amendments, those
amendments are adopted as revised by
this Treasury decision. s

Explanation of Provxslons
Section 911

Section 911 was amended by the
Foreign Earned Income Act of 1978 to
permit qualifying taxpayers who reside
in a camp located in a hardship area in
a foreign country to exclude annually up
to $20,000 of foreign earned income. A |
taxpayer is not allowed a credit,
however, for any foreign taxes paid or
accrued on the excluded income. The
regulations apply to taxable years
beginning after December 31, 1978. They

- also apply to the taxable year beginning

during 1978 of qualifying taxpayers who
do not make an election pursuant to
section 209(c) of the Foreign Earned
Income Act-to have prior law apply to
that year. Prior law is section 911 as
amended by section 1011 {a), (b), and (c)
of the Tax Reform Act of 1976 and by

section 701(u)(10) of the Revenue Act of _
1978. . »

Section 913

Section 913, enacted by the Foreign
Earned Income Act of 1978, allows to
qualifying taxpayers with foreign tax
homes a deduction which consists of the
following amounts:

(1) A cost-of-living differential;

(2} Qualified housing expenses;

(3) Qualified schooling expenses;

{4) Qualified home leave

.transportation expenses; and

(5)A hardshlp area amount.

The section 913 deduction is a
deduction from gross income and is
limited to the amount of the taxpayer’s
foreign source earned income reduced
by certain amounts. The deduction may
not be claimed by a taxpayer who
claims the section 911 exclusxon

Summary of Changes
Section 911 B

A number of revisions of the pro‘posed
regulations have been made by the final

~

regulations, many in response to publia
comments. The amendments to the
temporary regulations (26 CFR Part 5b)
published by the Federal Register on
December 31,.1979, ure incorporated into
the final regulations. Section 1,911~
1(c)(1) sets forth the general definition of
camp. A rule has been added, providing
that two or more coinmon areas or
enclaves which house employees who
work on the same project are considered
to be one common area or enclave in
determining whether the lodging - f
accommodates 10 or more employees
performing services at the taxpayer's
worksite.

Section 1.911-1(c)(2) provides that
lodging will be considered to be
substandard if it is appreciably below
the standard of housing typically
occupied in the United States by
individuals whose income equals the
lesser of the median salary paid to
American employees residing in the
common area or the salary of an
employee of the United States who is
compensated at an annual rate paid for
step 1 of grade GS-14. A list of facts and
circumstances to be considered in
determining whether lodging is
substandard is provided. In addition a
list of presumptions is provided, '

Section 1.911-1(c)(3) provides a new:
definition of remote area which focuses -
on the availability of satisfactory
housing. A list of facts and
circumstances to be considered in
determining whether an area is remote
is provided. In addition a list of
presumptions is provided.

Section 1.911-5(a)(3) provides a new
formula for determining the amount of
foreign taxes to be allocated to excluded
earned income when stich taxes cantiot
be specifically allocated to the excluded
earned income.

Section 913

Section 1.913-3(a) of the proposed
regulations provided that the abode of a
taxpayer who spends 2 consecutive
months in the United Stales is
considered to be in the United States
during that 2-month period in the .
absence of unusual circumstances., This
provision has been deleted.

Section 1.913-3(b)(2) is amended to_
provnde that when the taxpﬂyer s tax
home is in a hardship area, then living
conditions will be consndered tobe' .
adverse.

The proposed regulutlons conmined
rules that disqualified the taxpayer for
parts of the section 913 deduction, e.g.,
qualified cost-of-living differential (in
§ 1.913-5(b)(4)), qualified housing
expenses (in § 1.913-6(b)(2)), qualifiec
schooling expenses (in § 1.913~7(b}), and
qualified transportation expenses (in

.
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$ 1.913-8(b)(3}) if the taxpayer or the
taxpayer's spouse is compensated in
whole or in part by an allowance
excludable from gross income under
section 912 for items for which a
deduction would otherwise be allowed
for excess foreign living costs. These
rules have been altered to provide for a
reduction of, rather than disqualification
from, the section 913 deduction by the
amount of allowances excludable from
gross income under section 912 which
duplicate an item for which a deduction
would otherwise be allowed for excess
foreign living costs.

Section 1.913-5{d)(1) of the proposed
regulations has been amended by the
addition of a rule providing that a
dependent may be considered to share
the taxpayer's abode while boarding at
a school if the expenses of room and
board are not deducted as a qualified
schooling expense.

Section 1.913-7(b}(2) of the proposed
regulations provided that only that
portion of a payment attributable to the
school days in the taxable year may be
claimed as a qualified school expense in
that taxable year. This provision has
been deleted and a new rule provides
that the payment attributable to school
days in an academic year may be
claimed as school expenses in the
taxable year in which the payments
were made.

Section 1.913-8{b)(1) of the proposed
regulations provided a limitation for
purposes of determining qualified home
leave transportation expense of one trip
during each 12-month period abroad.
The use of the word “during” limited
home leave expense to only one trip in
any given 12-month period abroad.
Comments noted that the statute uses
the language “one trip for each 12-month
period.” Comments assert that
circumstances such as employer
requirements that no home leave be
taken until after 1 year of employment,
requirements of schools and the need to
travel at times of the year when
economy flights are available may
necessitate that home leave be taken at
a particular time which is within the
same 12 consecutive months that
another home leave has been taken.
Therefore this limitation has been
revised. The new limitation is one trip
for each 12-month period abroad. For
example, a taxpayer resident of a
foreign country for two years beginning
January 1, 1980, and ending December
31, 1981, could take two home leave trips
in 1981 for which amounts could be
taken into account as qualified home
leave travel expenses providing that no
home leave trip for which amounts were

taken into account as qualified home
leave travel expenses was taken in 1880.

Drafting Information

The principal author of this regulation
is Mary E. Dean of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulation, both on
matters of substance and style.

Adoption of Amendments to the
Regulations

Accordingly, the proposed
amendments of the regulations 26 CFR
Part 1 are adopted with the following
revisions. In addition, 26 CFR Parl 5b is
deleted.

Paragraph 1. Section 1.911-1 as set
forth in the notice of proposed
rulemaking, is amended by deleting the
penultimate sentence in paragraph (b)
and adding in lieu thereof two new
sentences, and by revising paragraph
(c). The added and revised portions are
set forth below.

§1.911-1 Individuals qualifying for the
exclusion.

* * * »

{(b) Taxpayers qualifying. * * * However,
a taxpayer who allernates his or her abode
between the camp and some other location
not in & camp is not considered to reside in
the camp while at the other location. As an
illustration, a taxpayer who lives and works
for 30 days in the camp and then lives and
works for 30 days outside a camp will not be
considered to reside in the camp during the
30 days while living and working outside a
camp' . o ¢

(c} Camp—{1) In general. A camp is lodging
which is all of the following:

{i) Substandard;

(ii) Provided by or on behalf of the
employer for the convenience of the employer
because the place where the taxpayer
renders services is in a remole area where
satisfactory housing is not available to the
taxpayer on the open markel;

(iii} Located as near as practicable to, and
in the vicinity of, the worksite of the
taxpayer; and

{iv) Furnished in a common area or enclave
which is not available to the general public
for lodging or accommodations and which
normally accommodates 10 or more persons
who are either employees of the laxpayer's
employer or other employees performing
services at the taxpayer's worksile.

For purposes of paragraph (c){1)(ii) of this
section, the term “for the convenience of the
employer” has the same meaning which it
has for purposes of section 119, For purposes
of paragraph (c)(1)(iv) of this section. a
cluster of housing units is not a common area
or enclave if it is adjacent to or surrounded
by substantially similar housing available to
the general public. For purposes of paragraph
(c)(1){iv) of this section, two or more common

areas or enclaves which house employees
who work on the same project {for example, a
highway project) are considered to be one
common area or enclave in determining
whether they normally accommodate 10 or
more employees performing services at the
taxpayer’s worksite.

(2) Substendard lodging—{i) In general.
Lodging is considered to be substandard if,
under all the relevant facts and
circumsances, it is appreciably below the
standard of housing typically occupied in the
United States by individuals whose income
equals the lesser of the median salary paid to
American employees residing in the common
area or the salary of an employee of the
United States who is compensated at an
annual rate paid for step 1 of grade GS-14.
For purposes of this section, the salary of an
employee is the amount required to be
included in the income of the taxpayer as
compensation. Relevant facts and
circumstances which may indicate that
lodging is substandard include (but are not
limited to) the following:

(A) Inadequate living space;

(B) Lack of privacy occasioned by
communal dining halls or ather shared
facilities;

(C) Temporary nature of the lodging, such
as that inherent in prefabricated housing set
in position on cinder blocks or housing
consisting of movable units such as mobile
homes, trailers, or portable camp facilities;

(D) An immediate environment that
exposes the occupants of the housing to
unsanitary or unhealthy conditions (for
example, open sewers immediately adjacent
to the housing) or to unusual risk of personal
harm or property loss due to terrorism or civil
unrest;

(E) Lack of improvements typically found
in residential areas in the United States, such
as paved and lighted streets, recreational
areas, sewage facilities, and landscaping;: or

(F) The cost per square foot of the lodging
if constructed in the United States would be
substantially less than the median cost per
square foo! to construct housing in the United
States.

The general environment in which lodging is
located (&g., the climate, prevalence of
insects, etc.} does not of itself make lodging
substandard. The general environment is
relevant, however, if lodging is inadequate to
protect the occupants from environmental
conditions. The individual employee’s income
level is under no circumstances relevant to
whether lodging is substandard. Thus,
lodging occupied by a particular employee
which is substantially inferior to the housing
previously occupied by that individual in the
United States is not substandard unless it is
also substantially inferior to housing
typically occupied in the United States by
individuals whose income equals the [esser of
the median salary paid to American
employees residing in the common area or
the salary of a GS-14, step 1, U.S.
Government employee.

(it} Presumptions. Lodging will generally be
considered to be substandard if it consists of
any of the following:

{A) Portable, temporary, or movable
housing occupied by employees who are not
accompanied by spouse or dependents, in
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which the living space intended to be -
occupied by each employee is less.than 250
square feet; .

(B) Portable, temporary, or movable
housing occupied by employees who are
accompanied by spouse or dependents, in
which the total interior living space intended
to be occupied by a family unit is less than
800 square feet plus 200 square feet for each
family member; other than the employee’s
spouse, who s expected to reside with the

; ?mployee, and is no more than 1,200 square |
eet; ‘

(C) Housing which lacks adequate and
reliable heating or air conditioning if

appropriate for the climate, or adequate and ’

reliable utilities such as electricity or sewage
facilities; or » . )

(D) Housing which lacks private sleeping
quarters for unrelated individuals, private
bath or toilet facilities for unrelated
individuals, or fresh hot and cold piped
water. ‘ i

Notwithstanding the fact that'lodging is

described in paragraph (c)(2)(ii) (A), (B) ox" -

(C), lodging will not be considered
substandard if it is clearly not inferior to
housing typically occupied in the United
States by individuals whose income equals
the lesser of the median.salary paid to
American employees residing in the common
area.or the salary of a GS~14, step 1, U.S.
Government employee. For purposes'of
paragraph (c)(2)(ii) (A) and (B), living space
does not include shared areas, such as dining
halls, lavatories, or storage facilities which -
are used by unrélated employees. For

" purposes bf paragraph (c)(2){ii) (A) and (B),
housing is not portable, temporary, or '
movable merely because it is prefabricated.

{iif) Determination of median salary. In
determining the median salary of American
employees residing in the common area, any
reasonable method may be used. For,
example, the median salary may be
determined by taking the average of the
median salaries of American employees at -
the beginning and end of the calendar year.

(3) Remote area: Solely for purposes of
section 911, a remote area is a place where
satisfactory housing is unavailable to the
taxpayer on the open market within a
reasonable commuting distance of thé-place
at which the taxpayer renders services.

(i) Facts and circumstances. Facts and
circumstances to be considered in
determining if satisfactory housingis . .
unavailable within a reasonable commuting
distance include (but are not limited to):

(A) The inaccessibility to available housing
due to geographic factors or the quality of the
roads; o , .

(B) The number of housing units available
on the open market within a reasonable
commuting distance in relation to the number
of housing units required for the employer's
employees;

'(C) The cost of housing available on the
open market; or

(D) Terrorism or civil unrest present in the

area where housing would be available ~— .

which would subject U.S. citizens to unusual
risk of personal harm or property loss.

(ii) Presumptions. Satisfactory liousing will
generally be considered to be unavailable to
the employee on the open market if any of the
following conditions is satisfied: -

(A) The foreign government requires the
employer to provide housing for its ~
employees other than housing available on
the open market; ‘

(B) An unrelated person awarding work to
an employer requires that the employer’s
employees occupy housing specified by such
person; or ,

(C) The place at.which the employee.

" renders services is not within a reasonable

commuting distance of a community with a
population of 50,000 or more individuals.
The conditions of paragraph (c)(3)(ii} (A) and
(B) are not fulfilled if the requirement ’
described therein applies primarily to
American employers or employers of
American employees and there is a
significant number of foreign employers or
employees other than Americans.-

Par. 2. Section 1.911-3, as set forth in
the notice of proposed rulemaking, is -
amended by inserting in paragraph
(b)(1) after the word “each” the word:
“entire”". : .

Par. 3. Section 1.9114, as set forth in
the notice of proposed rulemaking, is
amended by changing paragraph (c),
Examples (1), (2) and (3) as set forth
below. '

§ 1.911~« Treatment of community income.

+* * * * *

(c) Illustrations. This section is illustrated
by the following examples:

Example (1). B, a U.S. citizen and cash-
basis taxpayer, qualifies for the section 911 .
exclusion for the entire 1981 taxable year.
During 1981, B receives $40,000 compensation
for services performed during that year in
foreign country S. C, B's spouse and a U.S.

-citizen, is a resident of the United States

during 1981 and receives no compensation
during 1981. B's salary is considered
community income under the law of state X,
the state of residence of both spouses. If the
income were not community income, $20,000
of the $40,000 received by B would be
excluded from B's gross income. As a result, -
whether B and C file separate returnsora
joint return, the aggregate amount excluded
from their combined gross income is $20,000.
Example (2). The facts are the same as in
example (1), except that C also qualifies for
the section 911 exclusion for the entire 1981
taxable year. * * * ) )
-- Example (3). B, a U.S. citizen and cash-
basis taxpayer, qualifies for the section 911 '
exclusion for the entire 1981 taxable year.
During 1981, B receives $40,000 compensation
for services performed in foreign country X
during that year. C, B's spouse and a citizen
of country X, and B are both residents of
country X during 1981. C receives $10,000
compensation for services performed during
that year in country X. Under the law of
country X one-half of B's earnings (or $20,000)
belong to C and one-half of C's earnings (or
$5,000) belong to B. * * *

Par. 4. Section 1.911-5, as set forth in
the notice of proposed rulemaking, is
amended by revising paragraphs (a) and
{b) as set forth below. '

§ 1.911-5 Disallowance of deductions and
the foreign tax credit.

(a) Deductions. No deduction is allowed for
any expenses (other than moving expenses),
losses, or other otherwise deductible itoms
definitely related (within the meaning of
§ 1.861-8) in whole or in part to earned
income, to the extent they are properly *
apportioned (under the rules of § 1.661-8) to
excluded earned income. Thus, if the
taxpayer earns $60,000 of qualifying earned
income during the taxable year, incurs $3,000
of otherwise deductible busindss expenses
allocable to the entire $60,000, and excludes
$20,000 of that income, $1,000 of the business
expenses ($3,000$20,000/$60,000) are not
deductible, because they are apportionad to
the excluded earned income of $20,000.
Deductions which are not definitely related
to qualifying earned income are deductible to
the extent allowed by chapter 1 of the Coda,
Examples of deductions that are not
definitely related are personal and family
medical expenses, real estate taxes and
morfage interest on a personal residence,
charitable contributions, and deductions for
personal exemptions. In the case of a
taxpayer engaged in trade or business in
which both personal services and capital are
material income-producing factors, the ~
deductions definitely related and properly
apportioned to qualifying earned incomo are
determined by multiplying the deductions
definitely related and properly apportioned to
the profits of such trade or businiess by a
fraction, the numerator of which is qualifying
earned income and the denominator of which
is the profits of such trade or businoss.

(b) Foreign taxes. No deduction or credit is
allowed for foreign income, war profits, or
excess profits taxes paid or accrued with
respect to excluded earned income. To
determine the amount of disallowed taxes,
multiply the tax imposed on earned income
by a fraction the numerator of which is
excluded earned income less deductible
expenses definitely related in whole or in
part to earned income,, to the extent they are
properly apportioned to excluded earned
income (see § 1.911-5(x)), and the
denominator of which s ¢arned income less
deductible expenses allocable to earned
income. If the tax on eurned income is
imposed under foreign law on earned income
and on some other amount (for example,
some other type of income or an amount not
subject to tax in the United States), the
denominator equals the total of the amounty
subject to the tax less deductible expenses
allocable to all such amounts.

The following examples illustrate the
determination of foreign income taxes paid or
accured with respect to excluded earned
income.

Example (1). A, a U.S. citizen and
cash=basis taxpayer, qualifies for the
section 911 exclusion for the entire 1981,
taxable year as a bona fide resident of
foreign country X. For 1981, A pays $10,000 in
income tax to country X. The $10,000 tax {s
imposed after reduction for allocable
expenses and personal deductions not
allocable to any particular items of inconie,
on the following amounts: $40,000 receivad in
1981 for services performed during that year;
and $9,000 of unrealized capital gaing with
respect to stock and other securities owned
by A. Of the $40,000 of earned income,
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$35,000 is qualifying earned income under

§ 1.911-2; the remaining $5,000 does not
qualify for the section 911 exclusion because
it is received for services performed in the
United States. A incurred $4,000 of expenses
which are deductible and allocable to A’s
earned income. A excluded $20,000 of
qualifying earned income from gross income
for 1981. The $3,000 of unrealized capital
gains is not subject to tax in the United
States. In addition to the $10,000 tax on the
above amounts, A pays a separate tax to
country X of $300 on $8,000 of interest
received during 1981. The amount of country
X tax which is properly apportioned to
excluded earned income (and, therefore, not
deductible or creditable) equals $4,000, which
is determined by multiplying the tax of
$10,000 by the following fraction:

$18,000 ($20,000 excluded earned income less
$2,000 of deductible expenses allocable to
excluded income)

$45,000 {$40,000 of earned income less $4,000
of deductible expenses plus $9,000 unrealized
capital gains)

The separate $800 tax imposed on interest
income is not apportioned in part to the
excluded earned income, and the interest
income is disregarded for purposes of
apportioning the $10,000 tax.

Example (2). A, a U.S. citizen and cash-
basis taxpayer, qualifies for the section 811
exclusion for the entire 1981 taxable year as
a bona fide resident of foreign country X. In
1981, A receives $50,000 of qualifying earned
income for services performed during that
year and excluded $20,000 of that income
from gross income. Of the $50,000 received by
A, $30,000 is for services performed in
country X, and $20,000 is for services
performed in country Y. Country Y does not
tax A’s income. Country X imposes a tax of
$3,000 on the $30,000 received for services in
country X but does not tax A’s income
received for services in country Y. The
$20,000 exclusion is allocated on a pro rata
basis between the portion of qualifying
earned income subject to tax in country X
and the portion not subject to tax. Thus,
$12,000 {$20,000 exclusion X $30,000/$50,000)
of the $30,000 subject to tax in country X is
considered excluded under section 911. The
amount of country X tax which is properly
apportioned to excluded earned income
equals $1,200, which is determined by
multiplying the tax of $3,000 by the following
fraction:
$12,000 (excluded earned income subject to

country X tax)

$30,000 (income subject to country X tax)

Par. 5. Section 1.913-2, as set forth in
the notice of proposed rulemaking is
revised by deleting from the last
sentence of § 1.913-2 (a) the following
phrase: “and each spouse has a different
tax home which is not within a
reasonable commuting distance of the
other spouse’s tax home.”

Par. 6. Section 1.913-3, as set forth in
the notice of proposed rulemaking, is
revised by changing paragraphs (a),
(b)(2), {e), and {f) as set forth below.

§ 1.913-3 General definitions.

(a) Tax home. For purposes of seclion 913
and the regulations thereunder, the term “tax
home" has the same meaning which it has for
purposes of seclion 162{a}{2). An exception to
the general rule is that a taxpayer shall not
be considered to have a tax home in a foreign
country for any period for which the
taxpayer's abode is in the United States. For
example, a taxpayer who lives in Detroit,
Michigan, but commutes daily to work in
Windsor, Ontario, would ordinarily have his
or her tax home in Windsor but nevertheless
would be ineligible for the deduction for
excess foreign living costs. Temporary
presence of the taxpayer in the United States
does not necessarily mean that the taxpayer's
abode is in the United States during that time.

(b) Qualified second household—

L * * « *

(2) Adverse living conditions. Adverse
living conditions are living conditions which
are dangerous, unhealthy, or otherwise
adverse. If a taxpayer's tax home is in a
hardship area (defined in paragraph (e) of
this section), living conditions will be
considered to be adverse. Adverse living
conditions include a state of warfare or civil
insurrection in the general area of the
taxpayer's {ax home. Adverse living
conditions exist if the taxpayer's abode is on
the business premises of the employer for the
convenience of the employer and, because of
the nature of the business (for example, a
construction site or drilling rig), it is not
feasible to provide family housing. The
criteria used by the U.S. Department of State
in granting a separate maintenance
allowance are relevant but not determinative
for purposes of determining whether a
separate household is provided because of
adverse living condition.

* * - - *

(e) Hardship area. A hardship area is any
place in a foreign country (defined in
paragraph (d) of this section) which is
designated by the Secretary of State as a
place where living conditions are
extraordinarily difficult or notably unhealthy,
or where excessive physical hardships exist,
and for which a post differential of 15 percent
or more would be provided under section
5925 of Title 5 of the U.S. Code to any officer
or employee of the U.S. Government present
at that place. Taxpayers who wish to apply
for a hardship area determination must apply
to the State Department Allowances Stafl,
Depariment of State, Washington, D.C. 20520.

{f) Reasonable commuting distance. For
purposes of sections 911 and 913, a
reasonable commuling distance is a distance
which is capable of being traveled safely and
regularly by customarily available
transportation, including privately owned
vehicles, in 1 hour.

Par. 7, Section 1,913-4, as sget forth in
the notice of proposed rulemaking, is
revised by changing paragraph (a) as set
forth below.

§ 1.913-¢ Foreign source earned income
Iimitation.
(a) In general. The deduction allowed

under section 913 may not exceed foreign
source eamned income reduced by the portion

of definitely related deductions (within the
meaning of § 1.861-8), other than the
deduclion allowed by section 913, that is
properly apportioned to such income. For -
purposes of this section deductions that are
not definitely related, such as personal and
family medical expenses, real estate taxes,
morigage interest on a personal residence,
charitable contributions, and deductions for
personal exemptions do not reduce foreign
source income.

Par. 8. Section 1.913-5, as set forth in
the notice of proposed rulemaking, is
changed as set forth below.

1. Paragraph (a) is revised as set forth
below.

2. Paragraph (b) is revised as set forth
below.

3. Paragraph (d)(1) is revised as set
forth below.

4, Paragraph (e)(2) is revised by
deleting the phrase “paragraph (b)(3) of
this section does not apply. Thus.”

5. Paragraph (e)(3) is revised as set
forth below.

§ 1.913-5 Cost-of-living differential.

(2) In general. The cost-of-living
differential for an entire taxable year is the
amount specified in tables issued annually by
the Internal Revenue Service for the
taxpayer's tax home and family size
multiplied by the following fraction:

Number of qualifying days

Number of days in the taxable year

The amount which is the cost-of-living
differential must be reduced (but not below
zero) by the amount of any military or section
912 allowance excludable from gross income
of the taxpayer or the taxpayer's spouse
which is intended to compensate the
taxpayer in whole or in part for the cost-of-
living of the taxpayer’s household (or of a
qualified second household).

(b) Qualifying days. The number of
qualifying days is the total number of
calendar days in the taxable year during
which the taxpayer's tax home is in a foreign
country and the taxpayer qualifies under
§ 1.913-2(a) for the section 913 deduction,
excluding days for which both meals and
lodging are furnished to the taxpayer and the
value of both is excluded from the taxpayer's
gross income under section 119.

* » » * *

(d) Family size—(1) In general. In
determining family size, the family includes
only the taxpayer and any spouse and
dependents who share the taxpayer’s abode.
A dependent may be considered to share the
taxpayer's abode while boarding at a school
only if the expenses of room and board are
not deducted as qualified schooling expenses.
In addition, no person is considered to share
the taxpayer's abode during any days for
which both meals and lodging are furnished
to that person and the value of both is
excluded under section 119. If family size
varies during any period within the taxable
year during which the taxpayerhas a
particular foreign tax home, a separate cost-
of-living amount must be computed for each
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portionof that period during which the family
size is different. An exception to this general
rule is that a dependent who is.born during a
taxable year is considered to be a family’
member for the entire'taxable year. Those
amounts must then be aggregated to
determine the cost-of-living differential for
the taxable year.* * *

- (e) Special ruIes for qualified secand ‘
household.* *

3) Fam:[y size, Famlly size is determined
as provided in paragraph (d) of this Section,
except that the family includes only the
spouse and any dependents whose abode is
the qualified second household. Regardless of
whether the taxpayer is actually present in
the qualified second household, the taxpayer
is considered a family member except during
days for which both meals and lodging are
furnished to the taxpayer and the value of
both is excluded under section 119.

Par. 9. Section 1.913-6, as set forth m
the notice of proposed rulemaking, is
changed as set forth below. '

1. Paragraph (a) is revised as set forth
below. .

2. Paragraph (b)(1) and (2) are revised
as set forth below.

3. Paragraph {d)(3)(i) i is revised as set
forth below.:

4. Paragraph (e), Example (1) is
revised by deletmg the word “furnishes”
and msertmg in its place the word {

“provides” and in the same sentence
inserting the phrase "owned by the
* employer” after the word “housing” and
in the same sentence inserting the word
“rental” after the word “market.”

5. Paragraph (e), Example (3) is
revised as set forth below.

§ 1.913-6 Qualified housing expense.

(a) In general. The amount of qualified
housing expenses equals the reasonable
housing expenses incurred by or on behalf of
the taxpayer and any spouse and dependents
who share the taxpayer's abode less the
taxpayer’s base amount. The amount of
qualified housing expenses must be reduced,
however, by the amount of any allowance
excludable from gross income under section,
912 which is intended to compensate in
whole or in part fof the expenses of housing
located within a reasonable commuting
distance of the taxpayer's tax home. Any
amount required to be included in income of
the taxpayer as compensation attributable to
housing provided to_the taxpayer shall be,
considered incurred on behalf of the taxpayer
for housing in a foreign country.

(b} Housing expenses—(1) In general.
Housing expenses include rent, utilities (other
than long distance telephone charges), real
and personal property jnsurance, occupancy
taxes not described in paragraph (b}(1)(v) of
this section, nonrefundable fees paid for
securing a leasehold, rentdl of furniture and
accessories, residential parking, and-repairs.
Housing expenses do not include—

(i) The cost of house purchase,
improvements, and other costs which are
capnal expenditures; :

(1) The cost of purchased furniture or
accessories or domestic labor (maids,
gardeners, etc.);

(iii) Amortized payments of principal with
respect to an evidence of indebtedness
secured by a mortgage on the taxpayer's

_ housing;

(iv) Depreciatioh of housing owned by the

“taxpayer, or amortization or depreciation of
" capital 1mprovements made to housmg leased

by the taxpayer, or-

(v) Interest and taxes deductible under
sections 163 and 164 or other amounts
deductible under section 216(a).

(2) Limitation. Housing expenses are taken
into account for purposes of this section only
to the extent that they are attributable to " -
housing for portions of the taxable year
during which—

(i) The taxpayer's tax home is in a foreign
country;

(ii) The value of the taxpayer's housing i is
not excluded under section 119; and

(iii) The taxpayer qualifies under § 1.913~
2(a) for the section 913 deduction. In addition,
except as provided in paragraph (d)(1) of this
section relating to qualified second
households, if the taxpayer maintains more
than one foreign abode at the same time,
housing expenses are to be taken into
account only to the extent that they are
incurred with respect to the abode which
bears-the closest relationship (not necessarily
geographic) to the taxpayer’s tax home.

* * x x *

(d) Spec:al rules for qualified second
households.

(3) Qualified housing expenses for the
qualified second household—(i) Expenses. In
determining under paragraph (b) of this
section the housing expenses relating to the
qualified second household, the limitation of
paragraph (b)(2)(ii) of this section does not
apply, so that housing expenses may include

those incurred for housing during portions of *

the taxable year during which the value of
the taxpayer's housing at the taxpayer’s tax
home is excluded under section 119. In
addition, the words “qualified second
household” are substituted for “taxpayer’s
tax home" in paragraph (a} of this section.
Thus, the amount of qualified housing
expenses need not be reduced by the amount
of any allowance excludable under section.
912 for the expenses of housing located at the
taxpayer’s tax home, but must be reduced by
the amount of any military or section 912
allowance excludable from gross income
which compensates the taxpayer or the
taxpayer's spouse in whole or in part for the
expenses of housing at the location of the
qualified second household.

* * * * *

(e) Hlustrations. * * *

Example (3). The facts are the same as in
example (1), except that there is no qualified
second household, the cost-of-living
differential specified in the 1980 cost-of-living
table for country F (the location of B's tax
home) is $3,000, and town X is located ina
hardship area. The base housing amount for
housing at B's tax home equals $6,000—20
percent of $30,000 ($48,000 worldwide earned
income less the $3,000 cost-of-living

differential, the $10,000 living expenses and .

the $5,000 hardship area differential). Thus,
the amount of B's qualified housing expenses
equals $4,000. Although B's tax home is
located in'a hardship area, B cannot claim as,

qualified housing expenses the full value of
the housing provided at B’s tax home, sinca B
does not maintain a qualified second
household. .

Par. 10. Section 1.913-7, as set forth in
the notice of proposed rulemaking, is
changed as set forth below.

1. Paragraph (b) is revised as set forth
below.

2. Paragraph (d) is revxsed by deleting
the phrase “In addition, a” and inserting
in its place “A" and by adding at the
end three sentences as set forth below.

§ 1.913-7 Qualified school expénses.

* * * * *

(b) School expenses—(1) In general. School
expenses include tuition, fees, the cost af
books, other amounts required by the school
such as uniforms, and the cost of-locul
transportation. Optional expenses, such as
the cost of optional field trips or
extracurricular activities, are riot school
expenses. If an adequate U.S.-type school is
not available within a reasonable commuting
distance (defmed in § 1.913-3(f}} of the
taxpayer’s tax home, the expenses of room
and board for the dependent and the cost of
transportation between the school and the
taxpayer’s tax home at the beginning and end
of the school year and during vacation
periods are also school expenses. The cost of

" transportation includes transfer costs to and

from the airport, airport taxes, exit fees or
nonrefundable deposits made in order to
leave the country, meals in route, and costs of
involuntary stopovers in route. The cost of
transportation does not include the costs of
voluntary stopovers in route.

(2) Limitation. School expenses are
ql:mliﬁed school expenses only to the extent
that—

(i) They are not expenses for which a cradit
is claimed pursuant to section 44A (relating
to child care) or for which a deduction i
claimed pursuant to section 213 (relating to
medical expenses);

(ii) They are not expenses for which the
taxpayer or the taxpayer's spouse {s
compensated by an allowance such ag the_

“school away from post” education
allowance which is excluded from gross
income under section 912;

(iii) They are attributable to education
during a period in which the taxpayer's tax
home is in a foreign country and the taxpayor
qualifies under § 1.913-2 (a) for the section
913 deduction; and

(iv) They are attributable to education
during a period in which the dependent
resides with the taxpayer at the taxpayer's
tax home or in a qualified second household.
* * * * *

(d) Availability and adequacy. * * * In
addition, a school is not adequate if it is
under religious auspices which require
religious training or infuse religious training
in secular courses and the taxpayer doos not
send the dependent to another school under
the same religious auspices. A schoql will bo
considered adequate even though it does not
offer enrichment programs, if such programs
would not ordinarily be offered in public
elementary or secondary schools in the
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United States. Examples of such enrichment
programs are a swimming team or orchestral
training.

Par. 11. Section 1.913-8, as set forth in
the notice of proposed rulemaking is
changed as set forth below.

1. Paragraph (a) is revised by deleting
the last sentence and adding in its place
two sentences as set forth below.

2. Paragraph [b)(1) is revised as set
forth below.

3. Paragraph (b)(2} is revised by
deleting the phrase “lives either with the
taxpayer (that is, shares the taxpayer's
abode)” and by deleting the last
sentence and the parenthetical “(See
§ 1.913-7(b)(2)(ii)).”

4. Paragraph (b}{3) is revised as sat
forth below.

§ 1.913-8 Qualified home leave
transportation expenses.

(a) In general. * * * Qualified
transportation expenses include transfer
costs to and from the airport, airport taxes,
exit fees or nonrefundable deposits made in
order to leave the country, meals in route,
and the costs of involuntary stopovers in
route. The cost of transportation does not
include the costs of voluntary stopovers in
route,

(b} Limitations—{1) One trip for each 12-
month period abroad. Qualified
transportation expenses include the cost of
no more than one round trip per person for
each period of 12 consecutive months (which
do not overlap} during which—

(i) The taxpayer’s tax home is in a foreign
country; and

{ii) The taxpayer qualifies under § 1.913-2
(a) for the section 913 deduction.

The trip can occur before completion of a 12-
month period.
* * * * *

(3) Double benefits denied. Qualified
transportation expense for each period of 12
consecutive months must be reduced by the
amount of any allowance which is granted to
the taxpayer or the taxpayer’s spouse for
purposes of home leave transportation at any
time during that period of 12 consecutive
months and which is excluded from gross
income under section 912.

Par. 12. Section 1.913-9, as set forth in
the notice of proposed rulemaking, is
changed as set forth below.

1. Paragraph (a) is revised by adding
the phrase “for an entire taxable year"”
after the word “amount.”

2. Paragraph (b) is revised by adding
at the end thereof the following
sentence: “Taxpayers who wish to apply
for a hardship area determination must
apply to the State Department
Allowances Staff, Department of Stafe,
Washington, D.C. 20520.”

Par. 13. Section 1.913-10, as set forth
in the notice of proposed rulemaking, is
revised by deleting the word “‘during"
the first time it appears in paragraph {e)
and inserting in its place the word *for.”

Par. 14. Section 1.913-13, as set forth
in the notice of proposed rulemaking, is

changed by deleting the third and fourth
sentences.

This Treasury decision is issued under
the authority confained in section 7805
of the Internal Revenue Code of 1954
(68A Stat, 917; 26 U.S.C. 7805) and, in
part, under the authority conlained in
section 913(m) of the Code (92 Stal. 3106;
26 U.S.C. 913(m)).

Jerome Kurtz,
Commissionerof Internal Revenue.

Approved: October 10, 1980,

Donald C. Lubick,
Assistant Secretary of the Treasury.

Paragraph 1. Sections 5b.911-1
through 5b.911-7 are deleted, and the
following §§ 1.911~1 through 1.911-7 are
adopted.

Sec.

1.911-1 Individual qualifying for the
exclusion.

1.911~2 Qualifying earned income.

1.911-3 Determination of the maximum
excludable amount of qualifying eamed
income.

19114 Treatment of community income.

19115 Disallowance of deductions and the
foreign tax credit.

1911~7 Effective date of 1.911-1 through

1.911~6.

§ 1.911-1
exclusion.

(2) Scope. Section 811 provides that a
qualifying taxpayer may exclude from
gross income qualifying earned income
described in § 1.911-2. The amount that
may be excluded is subject to the
limitation provided in § 1.911-3.
Taxpayers may make an election under
§ 1.911-6(a) not to claim the benefit of
section 911.

(b) Taxpayers qualifying. A taxpayer
qualifies for the exclusion provided by
section 911 if the taxpayer resides ina
camp located in a hardship area and
satisfies either the foreign residence test
or the physical presence test of § 1.913-
2(a} (1) and (2). A taxpayer is considered
to reside in a camp only for portions of
the taxable year during which the
taxpayer’s abode is in a camp. A
taxpayer who is away from a camp for
short periods of time may still be
considered to reside in the camp during
those periods of absence. As an
illustration, a taxpayer living in a camp
who spends weekends or takes periodic
vacations of short duration away from
the camp may be considered to reside in
the camp during those periods of
absence. However, a taxpayer who
alterfiates his or her abode between the
camp and some other location notin a
camp is not considered to reside in the
camp while at the other location. As an
illustration, a taxpayer who lives and
works for 30 days in the camp and then
lives and works for 30 days outside a

Individuals qualifying for the

camp will not be considered to reside in
the camp during the 30 days while living
and working outside a camp. An
individual is not considered to reside in
a camp located in a hardship area
during any period when the area where
the camp is located is not designated as
a hardship area. (See § 1.913-3(e).}

{c) Camp—(1) In general. A camp is
lodging which is all of the following:

(i) Substandard;

(ii) Provided by or on behalf of the
employer for the convenience of the
employer because the place where the
taxpayer renders services is in a remote
area where satisfactory housing is not
available to the taxpayer on the open
market;

{iii) Located as near as practicable to,
and in the vicinity of, the worksite of the
taxpayer; and

{(iv) Furnished in a common area or
enclave which is not available to the
general public for lodging or
accommodations and which normally
accommodates 10 or more persons who
are either employees of the taxpayer’s
employer or other employees performing
services at the taxpayer's worksite.

For purposes of paragraph (c)(1)(ii) of
this seclion, the term “for the
convenience of the employer™ has the
same meaning which it has for purposes
of section 119. For purposes of
paragraph (c){1){iv) of this sectlion, a
cluster of housing units is not a common
area or enclave if adjacent to or
surrounded by substantially similar
housing available to the general public.
For purposes of paragraph ()(1}{iv} of
this section, two or more common areas
or enclaves which house employees who
work on the same project (for example,
a highway project) are considered to be -
one common area or enclave in
determining whether they normally
accommaodate 10 or more employees
performing services at the taxpayer's
worksite. .

(2} Substandard lodging.—{i) In
general. Lodging is considered to be
substandard if, under all the relevant
facts and circumstances, it is
appreciably below the standard of
housing typically occupied in the United
States by individuals whose income
equals the lesser of the median salary
paid to American employees residing in
the common area of the salary of an
employee of the United States who is
compensated at an annual rate paid for
step 1 of grade GS-14. For purposes of
ths section, the salary of an employee is
the amount required to be included in
the income of the taxpayer as
compensation. Relevant facts and
circumstances which may indicate that
lodging is substandard include (but are
not limited to} the following:
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(A) Inadequate living space;

(B) Lack of privacy occasioned by
communal dining halls or other shared
facilities;

(C) Temporary nature of the lodging,
such as that inherent in prefabricated
housing set in position on cinder blocks
or housing consisting of movable units
such as mobile homes, trailers, or
portable camp facilities;

(D) An immediate environment that
exposes the occupants of the housing to

unsanitary or unhealthy conditions (for -

example, open sewers immediately
adjacent to the housing) or to unusual
risk of personal harm or property loss
due to terrorism or civil unrest; :

(E) Lack of 1mprovements typically -
found in residential areas irr the United -
States, such as paved and lighted
streets, recreational areas, sewage
facilities, and landscaping; or

(F) The cost per square foot of the
lodging if, constructed in the United
States would be substantially less than
the median cost per square foot to .
construct housing it the United States.

The general environment in which
lodging is located (e.g., the climate,
prevalence of insects, etc.) does not of
itself make lodging substandard. The
general environment is relevant,
however, if lodging is inadequate to
protect the occupants from
environmental conditions. The
individual employee’s income level is
under no circumstances relevant to
whether lodgingis substandard. Thus,
lodging occupied by a particular

employee which is substantially inferior -

to the housing previously occupied by
that individual in the United States is
not substandard unless it is also
substantially inferior to housing
typically occupied in the United States
by individuals whose income equals the
lesser of the median salary paid to
American employees residing in the
common area.or the salary of a G5-14,
step 1, U.S. Government employee.

(ii) Presumptions. Lodging will
generally be considered to be -
substandard if it consists of any of the
following:

(A) Portable, temporary, or movable

housing occupied by employees who are -

not accompanied by spouse or
dependents; in which the living space
intended to be occupied by each
employee is less than 250 square feet;
-{B) Portable, temporary, or movable
housing occupied by employees who are
accompanied by spouse or dependents,
in which the total interior living space-
intended to be occupied-by a family unit
is less than 800 square feet plus 200
square feel for each family member,
other than the employee’s spouse, who
is expected to reside with the employee,
and is no more than 1200 square feet;

-2

(C) Housing which Iacks adequate and
reliable heatirig or air conditioning if
appropriate for the climate, or adequate
and reliable utilities such as electricity
or sewage facilities; or

(D) Housing which lacks private
sleeping quarters for unrelated
individuals, private bath or toilet
facilities for unrelated individuals, or
fresh hot and cold piped water.

Notwithstanding the fact that lodging is
described in paragraph (c)(2)(ii)(A). (B).
or (C), lodging will not be considered:
substandard if it is clearly not inferior to
housing typically occupied in the United
States by individuals whose income
equals the lesser of the median salary
paid to American employees residing in
‘the common area or the salary of a GS-
14, step 1, U.S. Government employee.
For purposes of paragraph (c)(2)(ii)(A)
and (B), living space does not include
shared areas, such as dining halls,
lavatories, or storage facilities which are
used by unrelated employees. For
purposes of paragraph (c)(2)(ii)(A) and
(B), housing is not portable, temporary
or movable merely because it is
prefabricated.

(iii) Determination of median salary.
In determining the median salary of
American employees residing in the
common area, any reasonable method
may be used. For example, the median
salary may be determined by taking the
average-of the median salaries of
American employees at the beginning
and end of the calendar year.

(3) Remote area. Solely for purposes
of section 911, a remote area is a place
where satisfactory housing is
unavailable to the taxpayer on the open

market within a reasonable commuting .

distance of the place at which the
taxpayer renders services.

'(i) Facts and circumstances. Facts and -
wircumstances to be considered in
determining if satisfactory housing is
unavailable within a reasonable
commuting distance include (but are not

- limited to): *

- (A) The inaccessibility to available-
housing due to geographic factors or the
quality of the roads;

(B) The number of housing units
available on the open market within a
reasonable commuting distance in

-relation to the number of housing units
required for the employer’s employees;

(C) The cost of housing available on
the open market; or -

(D) Terrorism or civil unrest present in

" the area where housing would be =

available which would subject U.S.
citizens to unusual risk of persenal harm
or property loss. .

(ii} Presumptions. Satisfactory housing
will generally be considered to be
unavailable to the employee on the open

" market if any of the following conditions

is satisfied: ‘
(A) The foreign government requires
the employer to provide housing for ils

_employees other than housing available

on the open market;

(B) An unrelated person awarding
work to an employer requires. that the
employer’s employees accupy housing
specified by such person; or

(C) The place at which the employee
renders services is not within a
reasonable commuting distance of a
community with a population of 50,000

" or more individuals.

The conditions of paragraph (c)(3)(ii)(A)
and (B) are not fulfilled if the
requirement described thereln applios
primarily to American employers or
employers of American employees and

“there is a significant number of foreign

employers or employees other than
Americans. )

(d) Hardslup area. A hardship area is
defined in § 1913-3(e).

(e) Section 119 and business premises.
With respect to a taxpayer who
excludes income pursuant to section 911,
a camp as defined in paragraph (c) of
this section is considered to be part of
the business premises of the taxpayer's
employer for purposes of section 119 for
the portion of the taxable year during
which the taxpayer satisfies the foreign
residence test or the physical presence
test of § 1913-2(a)(1) and (2) and resides
in a camp located in a hardship area,

§ 1.911-2 Qualifying earned income.

(a) In general. Qualifying earned
income is earned income (defined in
paragraph (b) of this section) which—-

(1) Is attributable to services
performed in a foreign country (defined
in § 1,913-3(d)) during the portions of
the taxable year during which the
taxpayer resides in a camp located in a
hardship area and salisfies the foreign
residence test or the physical presence
test of § 1.913-2(a) (1) and (2);

(2) Is not paid by the U.S. government
or any U.S. government agency or

- instrumentality;

(3) Is not received as a pension or
annuity or included in the taxpayer's
gross income by reason of section 402(b)-
(relating to the taxability of a
beneficiary of a nonexempt trust) or
section 403(c) (relating to the taxabilily
of a beneficiary under a nonqualified
annuity or under annuities purchased by
exempt organizations); and

{4) Is not received after the close of
the taxable year following the taxabley
year in which the services giving rise to
the income are performed.

For purposes of paragraph (a)(1) of this
section, the place of receipt of income is
immaterial in determining whether
income is derived from services
performed in a foreign country.
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{b) Definition of “earned income"—(1)
In general. “Earned income” means
wages, salaries, professional fees, and
other amounts received as
compensation for personal services
actually rendered. “Earned income"
does not include any portion of
compensation paid by a corporation
which represents a distribution of
earnings and profits rather than a
reasonable allowance for personal
services actually rendered to the
corporation.

(2) Earned income from business in
which capital is material. In the case of
a taxpayer engaged in a trade or
business (other than in corporate form)
in which both personal services and
capital are material income-producing
factors, a reasonable allowance as
compensation for the personal services
actually rendered by the taxpayer shall
be considered earned income. In no
case, however, may the total amount to
be treated as earned income exceed 30
percent of the taxpayer’s share of the
net profits of the trade or business.

(3) Earned income and employed
assistants. Earned income includes all
fees received by a taxpayer engaged in a
professional accupation fsuch as a
‘doctor or lawyer) in the performance of
professional activities. Professional fees
constitute earned income even though
the taxpayer employs assistants to
perform part or all of the services
rendered, provided the taxpayer's
patients or clients look to the taxpayer
as the person responsible for the
services rendered.

§ 1.911-3 Determination of the maximum
excludable amount of qualifying earned
income. . ~——

(a) Application of the limitation—(1)
In general. Qualifying earned income
described in § 1.911-2 is excludable only
to the extent of the limitation specified
in paragraph (b) of this section for the
taxable year in which the income is
earned. Income is considered to be
earned in the taxable year in which the
services giving rise to the income are
performed. Earned income is not to be
attributed to any year in which the
services performed are insubstantial in
" nature. The determination of the amount
of excluded earned income in this
manner does not affect the time for
reporting any amounts included in gross
income.

(2) Hlustrations. Paragraph (a)(1) of
this section is illustrated by the
following examples:

Example (1). B, a U.S citizen and cash-
basis taxpayer, is a bona fide resident of
foreign country X for the entire taxable years
1980 and 1981. During that entire period, B
resides in a camp located in a hardship area.
In 1981, B receives $40,000 for services

performed 1n couniry X during 1960 and 1981.
Of the total amount received in 1981
($40,000), $30.000 is attributable'to services
performed during 1980, and $10,000 is
attributable to services performed during
1981. The limitation specified in § 1.911-3(b)
is $20,000 for income earned in each of the
years 1980 and 1981. Thus, $20,000 of the
$30.000 earned in 1980 and the entire $10,000
earned in 1981 are excluded in 1981 (the year
of receipt). The norexcludable $10,000 of the
$30,000 earned in 1980 must be included in B's
gross income in 1981 (the year of receipt).
Example (2). The facls are the same as in
example (1), except that in 1982 B receives an
additional $5,000 for services performed in
country X in 1981. Since the $10,000 of income
earned and received in 1981 is excluded, the
remaining limitation for income eaned in
1981 which is available for earned income
received in 1982 is $10,000. Accordingly, the
$5,000 earned in 1881 but received in 1982 is
excluded from B's gross income in 1982,

(b) Limitation—(1) In general. The
limitation for each entire taxable year
on the exclusion of qualifying earned
income described in § 1.911~2 equals
$20,000 multiplied by the following
fraction:

The number ol deys i the taxabie year

(2) Qualifying days. The number of
qualifying days is the total number of
calendar days in the taxable year during
which the taxpayer—

(i) Resides in a camp located ina
hardship area within the meaning of
§ 1.911-1(b); and

(ii) Satisfies the foreign residence test
or the physical presence test of § 1.913-
2(a) (1) and (2).

(c) Hlustrations. This section is
illustrated by the following examples:

Example (1). B, a U.S. cilizen and a
calendar year, cash-basis taxpayer, is a bona
fide resident of foreign country X for the
period April 1, 1979, through September 30,
1981. B resides in a camp located in a
hardship area during that entire period and
returns to the United States during that
period only for a 3-week vacation in 1980. B
receives $50,000 in each of the years 1979,
1960, and 1981 as current compensation for
services performed in country X during the
portions of those years during whichBis a
resident of country X. B receives no other
compensation. The amounts of excluded
income earned in taxable years 1979 through
1981 are computed as follows: of the income
earned in 1979, $15,068 ($20,000 X 275/385):
of the income earned in 1960, $20,000 ($20.000
_366/386); and of the income earned in 1961,
$14,959 ($20.000 », 273/365).

Example (2). B, a U.S, resident and a
calendar year, cash-basis taxpayer, arrives in
foreign country Y from the United States on
April 24, 1980. B resides in a camp located in
a hardship area during the entire time Bis in
country Y. B remains in country Y until
October 25, 1981, at which time B departs for
the United States where B remains for the

rest of 1981. B qualifies under the physical
presence test of § 1.913-2(a}(2) for the period
during which B is in country Y. B receives
$50,000 in each of the years 1980 and 1981 as
current compensation for services performed
in country Y during the portions of those
years during which B is in country Y. B
receives no other compensation. The amounts
of excluded income earned in taxable years
1960 and 1981 are computed as follows: of the
income earned in 1980, $13,716 ($20,000 X
251/366); and of the income earned in 1981,
$16,274 ($20,000 > 297/365).

§ 1.911-4 Treatment of community income

(a) General rule. This paragraph
applies to married taxpayers with
community income other than taxpayers
described in paragraph (b) of this
section. The amount of excluded earned
income is first determined separately for
each spouse under the rules of §§ 1.911-
1 through 1.911-3 on the basis of the
income attributable to that spouse’s
services. The sum of the amounts of
excluded earned income so determined
for each spouse is the aggregate amount
excluded on a joint return. If the couple
files separate returns, one-half of the
aggregate amount which would be
excluded on a joint return constitutes
the exclusion on the separate return of
each spouse.

(b) Special rules applicable to
married laxpayers to whom section 879
applies. The following special rules
regarding the treatment of community
income apply to any U.S. citizen or
resident married to a nonresident alien
for whom an election under section 6013
(g) or (h) is not in effect to have the
nonresident alien spouse treated as a
U.S. resident. Section 879 (applicable to
taxable years beginning after December
31, 1976) provides that earned income of
such couples which is community
income under the applicable community
property law is treated as the income of
the spouse who rendered the services
for which the earned income was paid
or accrued. The amount of earned
income excluded under section 911 from
the gross income of the spouse who is a
U.S. citizen or resident is thus computed
on the basis of the earned income
attributed to that spouse under section
879. Any portion of such earned income
that is not excluded is taxable to that
spouse. The non-resident alien spouse
does not compute an excluded amount
with respect to any income attributed to
that spouse under section 879 since,
among aother things, nonresident aliens
do not qualify for the section 911
exclusion,

(c) Illustrations. This section is
illustrated by the following examples:

Example (1). B, a U.S. cilizen and a cash-
basis taxpayer, qualifies for the section 911
exclusion for the entire 1981 taxable year.

s
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During 1981, B receives $40,000 compensation
for services performed during that year in
foreign countrys, C, B's spouse and a U.S. ~
citizen, is a resident of the United States
during 1981 and receives no compensation
during 1981. B's salary is considered
community income under the law of state X,
the state of residence of both spouses. If the
income were_not community income $20,000
of the $40,000 received by B would be
excluded from B's gross income. As a result,
whether B and C files (delete “$”) separate.
returns or a joint return, the aggregate
amount excluded from their combined gross
income is $20,000..

Example (2). The facts are the same as in
example (1), except that C also qualifies for
the section 911 exclusion for the entire 1981
taxable year. In addition, C receives $10,000
during the 1981 taxable year for services
performed in country S during that year. If all
compensalion'received during 1981 were not
community income, $20,00 of the $40,000
received by B would be excluded from B's
gross income and the entire $10,000 received
by C would be excluded from C's gross
income. As a result, whether B and C files-
separate returns or a joint return, the
aggregale amount excluded from their
combined gross income is $30,000. .

Example (3). B, a U.S. citizen and cash-
basis taxpayer, qualifies for the section 911
exclusion for the entire 1981 taxable year.
During 1981, B receives $40,000 compensation
for services performed in foreign country X -
during that year. C, B's spouse and a citizen
of country X, and B are both residents of
country X during 1981. C receives $10,000
compensation for services performed durmg
that year in country X, Under the law of
country X, one-half of B's earnings (or j
$20,000) belong to C and one-half of C's
earnings (or $5,000) belong to B. An election
under section 6013 (g) or (h})'is not in effect to
have C, a nonresident alien, treated as a
resident of the United States. As a result, the
$40,000 income received by B is treated as the -
earned income of B under section 879 and is .’
subject to U.S. tax if not otherwise excluded.
The amount of earned income excluded by B
from gross income'is $20,000. The remaining
$20,000 received by B is included inB's gross
income for 1981. The $10,000 received by C is
treated as the earned income of C and is not
subject to tax since it is derived by’ a

- nonresident alien from sources outsxde the
United States.

i

§1.911-5 Dlsallowance of deductions and
the foreign tax credit. o

(a) Deductions. No deduction is -
allowed for any expenses (other than
moving expenses), losses, or other
otherwise deductible items definitely
related [w1thm the meaning of § 1.861-8
in whole or in part to earned income, to
the extent they are properly-apportioned
(under the rules of § 1.861-8) to excluded
earned income.

Thus, if the taxpayer earns $60,000 of
qualifying earned income during the .
taxable year, incurs $3,000 of otherwise
deductible business expenses allocable *
to the entire $60,000, and excludes
$20,000 of that income, $1,000 of the -

business expenses ($3,000X $20,000/
$60,000) are not deductible, because
they are apportioned to the excluded
earned income of $20,000. Deductions
which are not definitely related to
qualifying earned income are deductible
to the extent allowed by chapter 1 of the
Code. Examples of deductions that are
nhot definitely related are personal and
family medical expenses, real estate ’
taxes and mortgage interest on a
personal residence, charitable
contributions, and deductions for
personal exemptions. In the case of a -
taxpayer engaged in trade or business in
which both personal services and
capital are material income-producing
factors, the deductions definitely related
and properly apportioned to qualifying
earned income are determined by
multiplying the deductions definitely
related and properly apportioned to the
profits of such trade or business by a
fraction, the numerator of which is |
qualifying earned income and the
denominator of which is the profits of .
such trade or business.”

(b) Foreign taxes. No deduction or
credit is allowed for foreign income, war
profits, or excess profits taxes paid or
accrued with respect to excluded earned
income. To determine the amount of
disallowed taxes, multiply-the tax
imposed on earned income by a fraction
the numerator of which is excluded
earned income less deductible expenses
definitely related in whole or in part to
earned income, to the extent they are
properly apportioned to excluded
earned income (see § 1.911-5(a}), and
the denominator of which is earned .
income les$ deductible expenses
allocable to earned income. If the tax on
earned income is imposed under foreign
law on earned income dnd on some
other amount (for example, some other
type of income or an amount not subject
to tax in the United States), the
denominator equals the total of the
amounts subject to the tax less
deductible expenses allocable to all
such amounts. The following examples
illustrate the determination of foreign
income taxes paid or accrued with
respect to excluded earned income.

Example (1). A, a U.S. citizen and cash-
basis taxpayer, qualifies for the section 911
exclusion for the entire 1981 taxable year as
a'bona fide resident of forelgn  country X. For
1981, A pays $10,000 in income tax to couniry
X. The 10,000 tax is imposed after reduction
for allocable expenses and personal
deductions not allocable to any particular
items of income, on the following amounts:
$40,000 received in 1981 for services
performed during thal year; and $9,000 of
unrealized capital gains with respect to stock
and other securities owned by A. Of the
$40,000 of earned income, $35,000 is
qualifying earned income under § 1.911-2; the
remaining $5,000 does not qualify for the

section 911 exclusion because it is recelved
for services performed in the United Stalos. A
incurred $4,000 of expenses which are
deductible and allocable to A's earned
income. A excludes $20,000 fo qualifying
earned income from gross income for 1981,
The $9,000 of unrealized capital gains i3 not
subject to tax in the Uniled States. In
addition to the $10,000 tax on the above
amounts, A pays a separate tax to country X
of $800 on $8,000 of interest received during
1981. The amount of country X tax which is
properly apportioned to excluded earned
income (and, therefore, not deductible or
creditable} equals $4,000, which is
determined by multiplying the tax of $10,000
by the following fraction:

$18,000 ($20,000 excluded earned income loss
$2,000 of deductible expenses allocable {o
excluded income)

$45,000 ($40,000 of earned Income less $4,000
of deductible expenses plus $9,000 unrealized
capital gains)

The separate $800 tax imposed on interest
income is not apporlioned in part to the
excluded earned.income, and the interest
income is disregarded for purposes of
apportioning the $10,000 tax.

Example (2). A, a U.S. citizen and cash.
basis taxpayer, qualifies for the section N1
exclusion for the entire 1981 taxable year as
bona fide resident of foreign country X, In
1981, A receives $50,000 of qualifying earned
income for services performed durmg that
year and excludes $20,000 of that income
from gross income. Of the $50,000 received by
A, $30,000 is for servxces performed in
country X, and $20,000 is for services .
performed in country Y. Country Y does not
tax A's income. Country X imposes a tax of
$3,000 on the $30,000 received for services in
country X but does not tax A's income
received for services in country Y. The
$20,000 exclusion is allocated on a pro ratg

- basis between the portion of qualifying

earned income subject to tax in country X
and thie portion not subject to tax. Thus,
$12,000 (820,000 exclusion X $30 \000/$50,000)
of the $30,000 subject to tax in country X is
considered excluded under section 911, The
amount of country X tax which is properly
apportioned to excluded earned {ncome
equals $1,200, which is determined by .
multiplying the tax of $3,000 by lhe following
fraction:

$12,000 (excluded earned i mcome subjecl to
country X tax}

$30,000 (income subject to country X tiax)

§ 1.911-6 Procedural rules. ]

(a) Election not to exclude earned
income. A taxpayer who is entitled to
the benefit of section 911 may elect
under section 911(d) not to exclude
earned income as provided in section
911. This election shall be made on Form
2555, which must be filed either with the
income tax return or with an amended
return. The election is effective only for
the taxable year for which the return is
filed. The election may be revoked by
filing a new Form 2555 with an amended
return. An election not to exclude
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earned income as provided in section
911 enables a qualifying taxpayer, and
in certain cases the taxpayer's spouse,
to claim the benefits of section 913 (see

§ 1.913-2(a)). In addition, taxpayers who
elect not to exclude income are not
subject to the rules of § 1.911-5 relating
to the disallowance of deductions and of
the foreign tax credit.

{(b) Returns and extensions—{1) In
general. Any return filed before
completion of the period necessary to
qualify a taxpayer for the exclusion
under section 911 or the deduction under
section 913 shall be filed without regard
to the exclusion or deduction provided
in those sections. A claim for a credit or
refund of any overpayment of tax may
be filed, however, if the taxpayer
subsequently qualifies for the exclusion
or deduction. See section 6012(c) and
§ 1.6012-1{a)(3), relating to returns to be
filed and information to be furnished by
taxpayers who qualify for the exclusion
under section 911.

(2) Extensions. A taxpayer desiring an
extension of time (in addition to the
automatic extension of time granted by
§ 1.6081-2] for filing a return until after
the completion of the qualifying period
described in § 1.913-2(a)(1) or (2) for
claiming either the exclusion under
section 911 or the deduction under
section 913 may apply for an extension
on Form 2350, Application for Extension
of Time for Filing United States Income
Tax Return. The application must be
filed with the Director, Internal Revenue
Service Center, Philadelphia,
Pennsylvania 19255. The application
must set forth the facts relied upon to
justify the extension of time requested
and must include a statement as to the
earliest date the taxpayer expects to be
entitled to the exclusion or deduction.

(c) Declaration of Estimated Tax. In
estimating gross income for the purpose
of determining whether a declaration of
estimated tax must be made for any
taxable year, a taxpayer is not required
to take into account income which the
taxpayer believes will be excluded from
gross income under the provisions of
section 911. In computing estimated tax,
however, the taxpayer must take into
account, among other things, the denial
of the foreign tax credit for foreign taxes
allocable to the excluded income {see
§ 1.911-5(b)).

§ 1.911-7 Effective date of §§ 1.911-1
through 1.911-6.

Sections 1.911-1 through 1.911-6 apply
to taxable years beginning after
December 31, 1978. Those sections also
apply to the taxable year beginning
during 1978 of taxpayers who do not
make an election pursuant to section
209(c) of the Foreign Earned Income Act
of 1978 (Pub. L. 95-615, 92 Stat. 3109) to
have prior law apply to that taxable

year. Prior law is section 911 as
amended by section 1011 (a), (b}, and (c}
of the Tax Reform Act of 1976 (Pub. L.
94-455, 90 Stat. 1610) and by section
701(u)(10) of the Revenue Act of 1978
(Pub. L. 95-600, 92 Stat. 2917). For the
rules applicable to earlier taxable years,
see 26 CF.R. §§ 1.911-1 and 1.911-2
(1978).

Par. 2. Sections 5b.913-1 through
5b.913~13 are deleled and the following
§§ 1.913-1 through 1.913-13 are adopted.

Sec.

1.911-1 Deduction for certain expenses of
living abroad.

1.911-2 Taxpayers qualifying for the
deduction.

1.911-4 Foreign source eamned income
limitation.

1.911-5 Cost-of-living differential.

1.911-6 Quaelified housing expenses.

1.911-7 Qualified school expenses.

1.911-8 Qualified home leave transportation
expenses.

1.911-9 Hardship area amount,

1.911-10 Married couples with two
qualilying expenses.

1.911-11 Married couples with community
mcome.

1.911-12 Returns and exlensions.

1.911-13 Eifeclive date,

§ 1.913-1 Deduction for certain expenses

of living abroad.

(a) In general. Section 913 allows to
qualifying taxpayers a deduction which
consists of the following amounts:

(1) The cost-of-living differential
described in § 1.913-5;

(2) Qualified housing expenses
described in § 1.913-6;

(3) Qualified school expenses
described in § 1.913-7;

{4) Qualified home leave
transportation expenses described in
§ 1.913-8; and

(5) The hardship area amount
described in § 1.913-9.

The section 913 deduction is a deduction
from gross income and is limited to the
amount of the foreign source earned
income limitation described in § 1.9134.
In addition, special rules in § 1.13-10
apply to married couples, both spouses
of which qualify for the section 913
deduction.

(b) Relation to the foreign tax credit.
The amount of foreign taxes for which a
credit may be claimed, determined prior
to the application of the limitation of
section 904, is not reduced as a result of
claiming the benefits of section 913. The
seclion 913 deduction, however, is
allocable tb income from sources
without the United States for purposes
of computing the foreign tax credit
limitation under seclion 904.

' §1.913-2 Taxpayers qualifying for the

deduction.

(2) In general. A taxpayer qualifies for
the section 913 deduction if the taxpayer
either—

{1) Is a citizen of (he United States
and establishes to the satisfaction of the
Commissioner that the taxpayer has
been a bona fide resident of a foreign
country or countries for an
uninterrupled period which includes an
entire taxable year; or

(2) Is a citizen or resident individual
of the United States and has been
present in a foreign country or countries
for at least 510 full calendar days of any
period of 18 consecutive months.

A taxpayer does not qualify for the
section 913 deduction during a taxable
year, however, if the taxpayer excludes
from gross income under seclion 911 any
earned income atlributable to services
performed during that taxable year. In
addition, a taxpayer does not qualify for
the section 913 deduction for any period
during which the taxpayer’s spouse
derives earned income which is
excluded from gross income under
section 811 unless the taxpayer's spouse
maintains a separate abode which is not
within a reasonable commuting distance
of the taxpayer's abode.

{b) Determination of bona fide
residence. Whether a taxpayer is a bona
fide resident of a foreign country shall
be determined by applying, to the extent
possible, the principles of section 871
and the regulations thereunder for
determining the residence of aliens.
Though the period of bona fide
residence must be uninterrupted, if bona
fide residence in a foreign country or
countries is established, temporary
visits to the United States or elsewhere
on vacation or business during the
taxpayer’'s period of residence will not
necessarily nullify the taxpayer’s status
as a bona fide resident of a foreign
country. A taxpayer with earned income
from sources within a foreign country is
nfot a bona fide resident of that country
l —

(1) The taxpayer makes a statement to
the authorities of the foreign country
claiming to be a nonresident of that
country and i

(2} The taxpayer is held not subject as
a resident of the foreign country to the
income tax imposed by that country on
such income.

If a taxpayer has made a statement of
nonresidence to the authorities of a
foreign country which is pending as of
any date a determination of the
taxpayer's bona fide residence is being
made, the taxpayer is not considered a
bona fide resident of the foreign country
as of that date.

(c) The 510-day/18-month
requirement—(1) In general. For
purposes of paragraph {a}(2) of this
section, the term "18 consecutive
months” means any period of 18 months
duration. The 18-month period may
begin with any day of the calendar
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month. The period ends with the day
before the corresponding calendar day-
in the 18th succeeding month or, if there-
is no correspondmg calendar day, with
the last day of the 18th succeeding
month. The 18-month period may
commence before or after the taxpayer's
arrival in a foreign country and may
terminate before or after the taxpayer's
departure. The 510 full days need not be
consecutive, but may be mterrupted by

periods durmg which the taxpayer is not .

present in a forelgn country A taxpayer
who has been present in a foreign -
country and then travels over areas not
within any country for less than 24
hours shall not be deemed outside the
foreign country during the period of |
travel, so long as the individual does not
travel within the United States. Time
spent in a foreign couniry in the |
employment of the U.S. government or
an agency or instrumentality of the U.S.

government counts toward satisfacation ”

of the 510-day requirement. In addition,

time spent-in a foreign country prior to
January 1, 1978; counts toward
satisfaction of the 510-day requirement,
. even though no deduction is allowed
under section 913 for that time. . . .
(2) Illustrations of the 510-day rule.
The 510- day rule is illustrated by the
following examples: .

Example (1). B, a U.S. citizén, arrives in
Venezuela from New York at 12 noon on .
April 24, 1980. B remains in Venezuela until 2
p.m. on October 25, 1981, at which time B
departs for the United States where B
remains for the rest of 1981. B is in a foreign
‘country an aggregate of 510 full days during
each of the following {two 18-month periods:
March 17, 1980, through September 16, 1981;
and June 2, 1980, through December 1, 1981..

Example (2). C, a resident alien of the
United States, travels extensively from the
time C leaves the United States on March 6,
1980, until the time C departs England on
January 1, 1982, to return to the United States
permanently. The schedule of C's travel and
the number of full days at each location are
listed below:

foreign country for any period for which
the taxpayer's abode is in the United

* States. For example, a taxpayer who

lives in Detroit, Michigan, but cominutes
daily to work in Windsor, Ontario,

- .. would ordinarily have his or her tax

home in Windsor but nevertheless
would be ineligible for the deduction for

- excess foreign living costs. Temporary

presence of the taxpayer in thie United
States does not necessarily mean that
the taxpayer's abode is in the United
States during that time.

(b) Qualified second household--(1)
In general. A qualified second
household is a sepdrate household
maintained by a taxpayer for the
taxpayer’s spouse or dependents who, if
minors, are in the taxpayer's legal
custody or the joint custady of the
taxpayer and spouse. In order to be a
qualified second household, the separato
household must be maintained in a
foreign country at a place other than the
tax home of the taxpayer and must be
provided because of adverse living

Country Time and date of ar;ival Time and date of departure  Full days in foreign conditions at the taxp ayer's tax home
- country . M
: The taxpayer's tax home need not be in
United States - 10 p.m. foy i Mar. 5, 1980 a hardship area (defined in paragraph
.. 9am., Mar. 6, 1980.... .. 10 p.m. (by ship) June 25, 1980. 110
I apmadune 30, 195 Al e s 3 (e) of this section) in order for the
3 p.m., July 24, 1980.. 11 am. (by air} Aug. 22. 198 393 St‘:pal‘ati%1 househlold to be a qualified
4 p.m,, Aug 22, 1981... . 9 p.m. (by air) Sept. 4, 1981.. B . i
9 a.m., Sept. 5, 1981. .. 9am. (by air) Jan 1, 1982.... 117 second household. In no cxrcumstnnces

. 1p.m,Jan. 1, 1882

C is not present in a foreign country or
countries an aggregate of 510 full days during
the 18-month period beginning March 7, 1980
(G's first full day in a foreign country). .

England on February 25, 1980, instead of
March 6, 1980. As a result, C is present-in a
foreign country or countries an aggregate of
510 full days during the 18-month period

However, C is present in a foreign country or . .February 19, 1980, through August 18, 1981, as

countries an aggregate of 510 full days during
the following 18-month periods: July 1, 1980,
through December 31, 1981; and July 25, 1980,
through January 24, 1982. The computation .
with respect to each period may be
illustrated as follows:
Full dg
muforefgv
countiy
First 18.month period (Mar.’ 7, 1880, through
Sept 6, 1981):
-Mar. 7, 1980, through June 24, 1980..............
June 25, 1980, through July 24, 1980... .
July 25, 1980 through Aug. 21, 1981... .
Aug. 22, 1981, through Sepl. 5, 1881...cceeenes
Sept. 6,‘1981 1

110

0
393
[

Total full days. 504
Second 18-month period (July 1, 1980, through
Dec. 31, 1981):
July 1, 1980, through July 24, 1880 ..muecrereeas
July 25, 1980, through Aug. 21, 1981.. 393
Aug. 22, 1981, through Sept. 5, 1981.. 0
Sept. 6, 1981, through Dec. 31, 1981...... 117
Total full days s 510
Third 18-month period (July 25, 1980, through
Jan. 24, 1982): .
July 25, 1980, through Aug. 21, 1981.. 393
Aug. 22, 1981, through Sept. 5, 1981. 0
Sept. 6, 1981, through Dec 31, 1981 117
Jan. 1, 1982, through Jan 24, 1982 0o
Total full days. " 510

Example (3). The facts are the same as in
example (2), except that C arrives in in

well as during the latter two of the three
periods listed in example (2). The
computation with respect to the period
commencing February 19, 1980, is illustrated
below:

, ‘ Full da
- in foreign
) country

Feb: 19, 1980, through Feb. 25, 1980......cccrcimcnee 0
Feb. 26, 1980, through June 24, 1980 - 120
June 25, 1980, through July 24, 1980.. 0
July 25, 1980, through Aug 18, 1981......... . 390
Total full days. 510

Becaiise the 18-month periods commencing
February 19, 1980, and July 25, 1980 {the third
18-month period in example {2)), fully overlap
the 18-month period commencing July 1, 1980
(the second 18-month period in example (2)),
that latter period need not be considered in
determining whether C qualifies under the
510-day rule for the days covered by that
period.

§ 1.913-3 General definitions. B

(a) Tax home. For purposes of section
913 and the regulations thereunder, the
term “tax home” has the same meaning
which it has for purposes of section
162(a)(2). An exception to the general
rule is that a taxpayer shall not be
considered to have a tax home in a

is a taxpayer considered to maintain
more than one qualified second
household at the same time.

(2) Adverse living conditions. Adverse
living conditions are living conditions
which are dangerous, unhealthy, or
otherwise adverse. If a taxpayer's tax '

. home is in a hardship area {defined in '

paragraph (e] of this section), living
conditions will be considered to be
adverse. Adverse living conditions
include a state of warfare or civil
insurrection in the general area of tha
taxpayer's tax home. Adverse living
conditions exist if the taxpayer's abode
is on the business premises of the
employer for the convenience of the
employér and, because of the natura of
the business premises (for example, a
construction site or drilling rig), it is not
feasible to provide family housing. ‘Che
criteria used by the U.S. Department of
State in granting a separate
maintenance allowance are relevant but
not determinative for purposes of
determining whether a separate .
household is provided because of
adverse living conditions.

(c) United States. ‘The term “United
States” when used i1t a geographicul
sense includes the possessions of the
United States and the areas set forth in
section 638(1). It also includes areas
described in section 638(2) to the extent
that they relate to U.S. possessions.

)
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(d) Foreign country. The term “foreign
country” means any territory under the
sovereignty of a government other than
that of the United States. It includes the
air space over any such territory. It does
not include a possession or territory of
the United States.

{e) Hardship area. A hardship area is
any place in a foreign country (defined
in paragraph (d) of this section) which is
designated by the Secretary of State as
a place where living conditions are
extraordinarily difficult or notably
unhealthy, or where excessive physical
hardships exist, and for which a post
differential of 15 percent or more would
be provided under section 5925 of Title 5
of the U.S. Code to any officer or
employee of the U.S. Government
present at that place. Taxpayers who
wish to apply for a hardship area
determination must apply to the State
Department Allowances Staff,
Department of State, Washington, D.C.
20520.

(f) Reasonable commuting distance.
For purposes of sections 911 and 913, a
reasonable commuting distance is a
distance which is capable of being
traveled safely and regularly by
customarily available water
transportation, including privately
owned vehicles in 1 hour.

§$1.913-4 Forelgn source earned income
Nmitation.

(a) In general. The deduction allowed
under section 913 may not exceed
foreign source earned income reduced
by the portion of definitely related
deductions (within the meaning of
§ 1.861-8), other than the deduction
allowed by section 913, that is properly
apportioned to such income. For
purposes of this section deductions that
are not definitely related, such as
personal and family medical expenses,
real estate taxes, mortgage interest on a
personal residence, charitable
contributions, and deductions for
personal exemptions do not reduce
foreign source earned income.

(b} Foreign source earned income. For
purposes of the regulations under
section 913, foreign source earned
income is the earned income (defined in
§ 1.911-2(b)) which—

(1) Is derived by the taxpayer and, if
the taxpayer’s spouse shares the
taxpayer's abode, by the taxpayer's
spouse;

(2} Is attributable to services
performed outside the United States
during portions of the taxable year
during which the taxpayer's tax home is
in a foreign country and the taxpayer
qualifies under § 1.913-2(a) for the

section 913 deduction;

{3) Is not excluded from gross income
under section 119; and

(4) Satisfies the requirements of
§ 1.911-2(a) (2), (3), and (4).
For purposes of paragraph {b)(2) of this
section, the place of receipt of income is
immaterial in determining whether
income is attributable to services
performed outside the United States.

§ 1.913-5 Cost-of-living differential.

(2} In general. The cost-of-living
differential for an entire taxable year is
the amount specified in tables issued
annually by the Internal Revenue
Service for the taxpayer's tax home and
family size multiplied by the following
fraction:

Number of qualifying days

Number of days in the taxable year

The amount which is the cost-of-living
differential must be reduced (but not
below zera) by the amount of any
military or gection 912 allowance
excludable from gross income of the
taxpayer or the taxpayer's spouse which
is intended to compensate such person
in whole or in part for the cost-of-living
of the taxpayer's household (orin a
qualified second household).

(b) Qualifying days. The number of
qualifying days is the total number of
calendar days in the taxable year during
which the taxpayer's tax home isina
foreign country and the taxpayer
qualifies under § 1.913-2(a) for the
section 913 deduction, excluding days
for which both meals and lodging are
furnished to the taxpayer and the value
of both is excluded from the taxpayer's
grass income under section 119,

(c) Change of foreign tax home—{1) In
general. If during the taxable year the
taxpayer has more than one foreign tax
home, the taxpayer must determine the
qualifying days with respect to each
foreign tax home and compute a
separate cost-of-living amount for each
pursuant to the rules of this section. The
aggregate of those amounts constitutes
the taxpayer's cost-of-living differential
for the year.

(2) Hllustration. If the taxpayer's tax
home is West Berlin, West Germany, for
200 qualifying days and Paris, France,
for 185 qualifying days during the
taxable year, the taxpayer must
compute two cost-of-living amounts. The
first equals the full year's cost-of-living
differential specified in the cost-of-living
table for West Berlin multiplied by 200/
365. The second equals the full year’s
cost-of-living differential specified for
Paris multiplied by 165/365. The sum of
the two amounts so computed

constifutes the taxpayer’s.cost-of-living
differential for the taxable year.

(d) Family size—{1)} In general. In
determining family size, the family
includes only the taxpayer and any
spouse and dependents who share the
taxpayer's abode. A dependent may be
considered to share the taxpayer's
abode while boarding at a school only if
the expenses of room and board are not
deducted as qualified schooling
expenses. In addition, no person is
considered to share the taxpayer's
abode during any days for which both
meals and lodging are furnished to that
person and the value of both is excluded
from gross income under section 119. If
family size varies during any period
within the taxable year during which the
taxpayer has a particular foreign tax
home, a separate cost-of-living amount
must be computed for each portion of
that period during which the family size
is different. An exception to this general
rule is that a dependent who is born
during a taxable year is considered to
be a family member for the entire
taxable year. Those amounts must then
be aggregated to determine the cost-of-
living differential for the taxable year.

(2) Hlustration. If all of the days of a
taxable year are qualifying days with
respect to one foreign tax home and an
unmarried taxpayer’s only dependent
attends a secondary level boarding
school for 274 days of the year and lives
with the taxpayer during the remaining
91 days, the taxpayer must compute two
cost-of-living amounts. The first equals
the full year's cost-of-living differential
specified in the cost-of-living table for
the taxpayer's tax home for a family size
of one multiplied by 274/365. The
second equals the full year’s cost-of-
living differential specified for the
taxpayer's tax home for a family of two
multiplied by 91/365. The sum of the two
amounts so computed constitutes the
taxpayer's cost-of-living differential for
the taxable year.

(e) Special rules for qualified second
households—(1) In general. The cost-of-
living differential for the portion of the
taxable year during which the taxpayer
maintains a qualified second household
(defined in § 1.913-3(b)) is determined
on the basis of the amount specified for
the location of the taxpayer's qualified
second household. No cost-of-living
differenial is determined for the
taxpayer's tax home for any period
during which the taxpayer maintains a
qualified second household.

{2) Qualifying days. In determing
under paragraph (b} of this section the
number of qualifying days during which
the taxpayer maintains a qualified
second household, the number of
qualifying days is not reduced by days
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" during which the value of the taxpayer's
meals and lodging is excluded from
gross income under.section 119. :

(3) Family size. Famlly size is-
determined as provided in paragraph (d)
of this section, except that the family
includes only the spouse and any .
dependents whose abode is the qualified
second household. Regardless of
whether the taxpayer is actually present
in the qualified second household, the -
taxpayer is considered a family member
except during days for which both meals
and lodging are furnished to the
taxpayer and the value of both is
excluded under section 119..

§1.913-6 Qualified housing expenses.

(a} In general. The amount of qualified

housing expenses equals the reasonable
housing expenses incurred by oron
behalf of the taxpayer and any spouse
and dependents who share the _
taxpayer's abode’less the taxpayer s
base amount. The amount of qualified
hdusing expenses must be reduced,
however, by the amount of any military
or section 912 allowance excludable
from gross income which is intended to
compensate in whole or in part for the
expenses of housing located within a
reasonable commuting distance of the
taxpayer’s tax home. Any amount
required to be included in‘income of the
taxpayer as compensation attributable’
to housing provided to the taxpayer
shall be considered incurred on behalf
of the taxpayer for housing in a foreign
country.

(b} Housing expenses—(1) In general
Housing expenses include rent, utilities
(other than long distance telephone
charges]. real and personal property
insurance, occupancy taxes not
described in paragraph (b)[l)[v) of this
section, nonrefundable fees paid for
securing a leasehold, rental of furniture
and accessones, residential parking, and
repairs. Housing expenses do not
include—

(i) The cost of house purchase.
improvements and other costs which are
capital expenditures;

(ii) The cost of purchased furniture or
accessories or domestic labor (maids,
gardeners, etc.);

(iii) Amortized payments of prmcnpal
with respect to an evidence of |
indebtedness secured by a mortgage on
the taxpayer’s housing;

(iv) Depreciation of housing owned by
the taxpayer, or amortization or
depreciation of capital improvements
‘made to housing leased by the taxpayer;
or

(v) Interedt and taxes deductible
under section 163 or 164 or other
amounts deductible under sectlon 216

(a).

(2) Limitation. Housing expenses are
taken into account for purposes of this
section only to the extent that they are
attributable to housing for portions of
the taxable year during which—

(i) The taxpayer's tax-home is in a
foreign country;

(ii) The value of the taxpayer s

. housing is not excluded under section

119; and

(iii) The taxpayer quahfies under
§ 1.913-2(a) for the section 913
deduction.

In addition, except as provided in
paragraph (d)(1) of this section relating
to qualified second households, if the
taxpayer maintains more than one
foreign abode at the same time, housing
expenses are to be taken into account
only to the extent that they are incurred
with respect to the abode which bears
the closest relationship (not necessarily
geographic) to the taxpayer’s tax home.
(3) Reasonableness. An amount paid
for housing is reasonable for purposes of
paragraph (a} of this section only to the
extent that it does not exceed an
amount which would be paid for
housing which is not lavish or
extravagant under the circurhstances.
(c) Base housing amount—(1) In ,
general. The base housing amount
equals 20 percent of the excess of the

" taxpayer's worldwide earned income

over the sum of the following amounts—

(i) The portion of definitely related
deductions (within the meaning of
§ 1.861-8), other than the deduction
allowed under section 913, which is
allocable to worldwide earned income;

(ii) The cost-of-living differential
{determined under § 1.913-5); ;

(iii) The qualified school expenses
(determined under-§ 1.913-7);

(iv) The qualified home leave
transportation expenses (détermined
urider § 1.913-8);

(v) The hardship area amount
(determined under § 1.913-9); and

{vi) Housing expenses (defined in
paragraphs (a) and (b) of this section).

(2) Worldwide earned income.
Worldwide earned income is earned
income (defined in § 1.911-2(b)},
whether or not from sources outside the
United States, which—

(i) Is derived by the taxpayer and, if
the taxpayer’s spouse shares the
taxpayer's abode, by the taxpayer's
spouse; '

(ii) Satisfies the requirements of
§ 1.911-2(a)(2), (3), and (4); and

(iii) Is attributable to services
performed during portions of the taxable
year during which—

(A) The taxpayer's tax home isina .
foreign country;

(B) The value of the taxpayer’s
housing is not exclided under section
119; and

(C) The taxpayer qualifies under

- § 1.913-2(a) for the section 913

deduction.

(d) Special rules for quallfled second
households—(1) In general. Qualified
housing expenses may be claimed for
housing expensgs relating to the ’
taxpayer’s tax home and for housing
expenses relating to a qualified second
household. Qualified housing expenses
are computed separately with respect to
each.

(2) Qualified housing expenses for the
tax home. In the cage of a taxpayer who
maintains a qualified second household,
the qualified housing expenses for
housing at the taxpayer’s tdx home are
determined as provided in paragraphs
(a), (b), and (c} of this section, except
that, if the taxpayer’s tax home is in a
hardship area (defined in § 1.913-3 (e)),
the base housing amount with respect to
the tax home equals zero rather than the
amount determined as provided in
paragraph (c) of thig section. In
determining under paragraph {(c) of thig
section the base housing amount of a
taxpayer whose tax home is not in a
hardship area, housing expenses in
paragraph (c){1)(vi) of this section do
not include the housing expenses
incurred with respect to the quahfied
second household.

(3) Qualified housing expenses for the
qualified second household—(i)
Expenses. In determining under
paragraph (b) of this section the housing
expenses relating to the qualified ;
second household, the limitation of
paragraph (b)(2)(ii) of this section does
not apply, so that housing expenses may
include those incurred for housing
during portions of the taxable year
during which the value of the taxpayer's
housing at the taxpayer's tax home Is
excluded under section 119, n addition,
the words “qualified second household"
are substituted for “taxpayer's tax
home” in paragraph (a) of this section.
Thus, the amount of qualified housing
expenses need not be reduced by the
amount of any allowance excludable
under section 912 for the expenses of
housing located at the taxpayer’s tax

‘home, but must be reduced by the

amount of any military or section 912
allowance excludable from gross income
which compensates the taxpayer or the'
taxpayer's spouse in whole or in part for
the expenses of houging at the location
of the qualified second household.

(ii) Base housing amount. In
determining under paragraph (c) of lhis
section the base housing amount
relating to the qualified second
household—
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(A) Housing expenses in paragraph
(c)(1)(vi) of this section include those
relating both to the qualified second
household and to housing at the
taxpayer’s tax home;

{B) Paragraph (c)(2)(iii)(B) of this .
section does not apply, so that, subject
to the other criteria of paragraph (c}(2)

—

~of this section, earned income used in

computing the base housing amount
includes income attributable to services
performed during periods during which .

‘the value of the taxpayer's housing is

excluded under section 119; and’
{C) Worldwide earned income as

defined in paragraph (c){2) of this

section does not include income

_ attributable to services performed

during any period during which the
taxpayer does not maintain a qualified
second household.

{e) lustrations. This section is
illustrated by the following examples:

Example (1] Al of the following facls
relate to the entire 1980 taxable year. B
qualifies for the section 913 deduction under

- §1.913-2(a). B's tax home is in town X,

located in foreign country F. Town X is not
located in a hardship area. B's spouse and -
their 1-year old child live in a qualified

- second household in city Y in foreign country

Z. Breceives a $40,000 salary from B's
corporate employer for services performed in
countiry F and incurs no business expenses.
B's employer also pays B a cost-of-living
allowance of $4,000 and provides housing

" owned by the employer with a local fair

market ental value of $10,000, for which the
employer charges B $6,000. The value of the
housing furnished by B's employer is not
excluded from gross income under seclion

-_119. B's total earned income is, therefore, *
. $48,000. B's spouse has no earned income.
_The cost-of-living differential specified in the

1980 cost-of-living table for country Z, the
location of the qualified second household, is
$3,000. B pays $15,000 for housing for B's.

- spouse and child, Neither B nor B's spouse

incurs any qualified school or home leave
transportation expenses. .

“(a) The qualified housing expenses relating
to the housing at B's tax home are computed
by subtracting from $10,000 (the full value of
B’s housing) the base housing amount for the
housing at B's tax home. The base housing
amount for the housing at B's tax home is
$7,000—20 percent of $35,000 {48,000
worldwide earned income less the $3,000
cost-of-living differential and the $10,000 of -
housing expenses). Thus, the amount of
qualified housing expenses relating to the
housing at B's tax home equals $3,000.

(b) The qualified housing expenses relating
to the qualified second household are
computed by substracting from $15,000 (the
housing expenses relating to the qualified .
second household) the base housing amount
for the qualified second household. The base
housing amount for the qualified second
household is $4,000—20 percent of $20,000
(548,000 worldwide earned income less the
$3,000 cost-of-living differential, the $10,000
of housing expenses relating to the housing at

B's tax home, and the $15,000 of housing
expenses incurred with respect to the
qualified second household). Thus, the
amount of qualificd housing expenses
relating to the qualified second household
equals $11,000.

(c) B's qualified housing expenses equal
$14,000, which is the sum of the 53,000
qualified housing expenses relating to the
housing al B's tax home and the $11,000 of
qualified housing expenses relating to the
qualified second houschold.

Example (2). The facts are the same as in
example (1), except that town X is located in
a hardship area. The qualified housing
expenses relating to the housing at B's tax
home equal $10,000, which is the full value of *
B's housing. The amount of qualified housing
expenses relating to the qualified second
household equals $11,000 and is computed in
the same manner as in paragraph (b) of
example {1). Thus, B's qualified housing
expenses equal $21,000.

Example (3). The facts are lhe same as in
example (1), except that there is no qualified
second household, the cost-of-living
differential specified in the 1980 cost-of-living
table for country F (the location of B's tax
home) is $3,000, and town X fs located in a
hardship area. The base housing amount for
housing at B's tax home equals $6,000—20
percent of $30,000 ($18,000 worldwide earned
income less the $3,000 cost-of-living
differential, the $10,600 living expenses and
the $5,000 hardship area differential). Thus,
the amount of B's qualified housing expenses
equals $4,000. Although B's tax home is
located in a hardship area, B cannot claim as
qualified housing expenses the full value of
the housing provided at B's tax home, since B
does not maintain a qualified second
household.

.§1.913-7 Qualifled school expenses.

{a) Qualified school expenses.
Qualified school expenses are
reasonable school expenses incurred by
or on behalf of the taxpayer for the
education of a dependent of the
taxpayer at levels equivalent to grades
kindergarten through 12.

(b) School expenses—(1) In general.
School expenses include tuition, fees,
the cost of books, other amounts
required by the school such as uniforms,
and the cost of local-transportation.
Optional expenses, such as the cost of
optional field trips or extracurricular
aclivities, are not school expenses. If an
adequate U.S.-lype school is not
available within a reasonable
commuting distance (defined in § 1.913-
3() of the taxpayer's tax home, the
expenses of room and board for the
dependent and the cost of transporlation
between the school and the taxpayer's
tax home at the beginning and the end
of the school year and during vacation
periods are also school expenses. The
cost of transportation includes transfer
costs to and from the airport, airport
taxes, exit fees or nonrefundable
deposits made in order to leave the

country, meals in route, and costs of
invaluntary stopovers in route. The cost
of transportation does not include the
cosls of voluntary stopovers in route.

{2) Limitation—School expenses are
qualified school expenses only to the
extent that— 3

(i} They are not expenses for which a
credit is claimed pursuant to section 44A
(relating to child care) or for which a
deduction is claimed pursuant to section
213 (relaling to medical expenses};

(i) They are not expenses for which
the taxpayer or the taxpayer’s spouse is
compensated by an allowance such as
the “school away from post” education
allowance which is excluded from gross
income under section 912;

(iif) They are attributable to education
during a period in which the taxpayer’s
tax home is in a foreign country and the
taxpayer qualifies under § 1.913-2(a) for
the section 913 deduction; and

(iv) They are attributable to education
during a period in which the dependent
resides with the taxpayer at the
taxpayer's tax home or in a qualified
second household.

(c) Reasonable expenses. If an
adequate U.S.-type school is available
within a reasonable commuting distance
{as defined in § 1.913-3(f) of the
taxpayer's tax home, the taxpayer’s
dependents may attend school
elsewhere, but tuition is considered
reasonable only to the extent that it
does not exceed the amount which
would be incurred with respect to the
school which is within commuting
distance. If two or more adeguate U.S.-
type schools are available within a
reasonable commuting distance of the
taxpayer's tax home, tuition is
considered reasonable only to the extent
that it does not exceed the amount
which would be incurred with respect to
the least expensive of those schools.
Round-trip transportation expenses are
reasonable only to the extent that they
do not exceed the lowest reserved coach
or economy rate which is offered .
without advance booking on the day
and at the time of day that the
dependent travels. First class fares are
considered reasonable only if no coach
or economy accommodations are ’
provided to any passengers on the
particular flight or if the dependent is
required to use first class
accommodations because of physical
impairment. In addition, the cost of
transportation by modes other than air
(including ship, rail, and automobile) is
not considered reasonable fo the extent
that the cost of transportation by such
other modes exceeds the cost of
transportation by air. ‘

(d) Availability and adequacy. A
school is not considered available under
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paragraphs (b) and (c) of this section if
the school will not accept the taxpayer’s
dependents for enrollment. A school is
not adequate if, because of physical
impairment or learning disabilities, the
dependent is in need of special
educational facilities or training which
the school does not provide. A school is
not adequate if the dependent desires a
college preparatory curriculum and the
school does not offer such a curriculum.
In addition, a school is not adequate if it
is under religious auspices which require
religious training or infuse religious
training in secular courses and the
taxpayer does not send the dependent to
another school under the same religious
auspices. A school will be considered
adequate even though it does not offer
enrichment programs, if such programs
would not ordinarily be offered in public
elementary or secondary schools in the
United States. Examples of such
enrichment programs are a swimming
team or orchestral training.

(e} U.S.-type school. A U.S.-type
school is any school which offers a
curriculum which—

(1) Is taught in English;

(2} Is comparable to that offered by
accredited schools in the United States;

and :

(3) Would qualify the student for
graduation if the student were to
transfer to a U.S. school. ~

(f) Special rules for qualified second
households. 1f the taxpayer maintains a
qualified second household (defined in
§ 1.913-3(b)), the location of the
taxpayer's qualified second household
rather than the taxpayer's tax home is to
be used to determine what constitutes
school expenses under paragraph (b){1)
of this section and whether school -
expenses are reasonable under
paragraph (c) of this section.

*
§ 1.913-8 Qualified home leave
transportation expenses. -

(a) In general. Qualified home leave
transportation expenses are the )
resonable expenses incurred by or on
behall of the taxpayer for the
transportation during the taxable year of
the taxpayer or of the taxpayer’s spouse
or dependents. The expenses must be
incurred for round-trip transportation
from the location of the taxpayer's tax ¢
home (or, with respect to the spouse and
dependents, from a qualified second
household) to the taxpayer's present or
most recent principal residence
(whether owned or rented) in the United
States or to the port of entry in the
continental United States (excluding
Alaska) which is nearest to the
taxpayer's tax home {or qualified
second household). Qualified
transportation expenses include transfer

costs to and from the airport, airport
taxes, exit fees or nonrefundable
deposits made in order to leave the
country, meals in route, and the costs of
involuntary stopovers in route. The cost
of transportation does not include the
costs of voluntary stopovers in route.
(b) Limitations—(1) One trip for each
12-month period abroad. Qualified -

- transportation expenses include the cost-

of no more than one round trip per
person for each period of 12 consecutive
moriths (which do not overlap) during
which— .

(i) The taxpayer's tax home is in a
foreign country; and

(ii) The taxpayer qualifies under
§ 1.913~2(a) for the section 913
deduction.
The trip can occur before completion of
a 12-month period.

(2) Spouse and dependents. Home
leave transportation expenses may be
claimed for the transportation of a

“spouse or dependent only if, at the time

of the transportation, the spouse or
dependent-resides with the taxpayer at
the taxpayer’s tax home or in a qualified
second household.

(3) Double benefits denied. Qualified
transportation expense for each period
of 12 consecutive months must be
reduced by the amount of any allowance
which is granted to the taxpayer or the
taxpayer’s spouse for purposes of home
leave transportation at any time during
that period of 12 consecutive months
and which is excluded from gross
income under section 912. ‘

{c) Reasonableness. In determining
whether transportation expenses are

~ reasonable, the rules of § 1.913-7(c)

{qualified school expenses) as they
relate to transportation apply.

- §1.913-9 Hardship area amount.

{a) Hardship area amount, The
hardship area amount for an entire
taxable year equals $5,000 multiplied by
the following fraction:

The number of qualifying days.

The total number of days in the taxable year.

(b} Qualifying days. The number of
qualifying days is the total number of
calendar days in the taxable year during
which the following requirements are
satisfied:

(1) The taxpayer’s tax home,is located
in a hardship area (defined in
§ 1.913-3(e)); and

(2) The taxpayer qualifies under
§ 1.913-2(a) for the section 913
deduction.

A taxpayer’s tax home is not considered
to be located in a hardship area during
any day for which the area where the

-

taxpayer’s tax home is located is not
designated as a hardship area. To -
determine the number of days during
which the taxpayer's tux home is«
located in an area designated as a
hardship area, see the hardship ared list,
(The hardship area list is contained in
the instructions to Form 2555 or may be
obtained from the Director of
International Operations, CP:010:8,
Internal Revenue Service, Washington,
D.C. 20225. Taxpayers who wish to
apply for a hardship area detormination
must apply to the State Department
Allowances Staff, Department of State,
Washington, D.C. 20520,

§ 1.913-10 Married couples with two
qualifying spouses. .

“(a) In general. Subject to the rules of
this section, in the case of a married
couple both spouses of which qualify for -
the deduction provided in section 913,
both spouses may claim the benefit of
the deduction. If both spouses claim tha
benefit of section 913 directly as
qualifying taxpayers, however, neither
may claim any benefits of section 913
relating to a qualified second houschold
maintained for the other spouse. If one

. spouse foregoes the benefits which that

spouse, as a qualifying taxpayer, could
claim under section 913, the other
spouse may claim the benefits of section
913 relating to a qualified second
household maintained for the first
spouse. In such case, the earned incoma
of both spouses is considered in
computing the foreign earned income
limitation under § 1.913-4 and base
housing amount under § 1.913-6(c) of the
spouse who claims the benefits of
section 913. The rules in paragraphs (b)
through (g) of this section apply only to
married couples both spouses of which
qualify for the deduction provided in
section 913 and neither spouse of which
claims any benefits relating to a
qualified second household maintained
for the other spouse.

(b) Foreign source earned income
limitation. If separate returns are filed
and both spouses claim the section 913
deduction, the foreign source earned
income limitation for purposes of the
separate return of each spouse is
computed as provided in § 1.913-4,
except that it is to be computed solely
on the basis of the earned income
derived by that spouse (without regard
to community income laws). Otherwise,
the limitation is computed as provided
in § 1.913—4—that is, on the basis of the
combined earned income of both
spouses unless they maintain separate
abodes.

(c) Cost-of-living differential, Except
as provided in paragraph (g) of this
section, only one cost-of-living
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differential is permitfed for the couple. If
separate returns are filed. each spouse’s
cost-of-living differential equals one-half
of the differential computed for the
couple.

(d) Qualified housing expenses—(1)
Expenses. Except as provided in
paragraph (g) of this section, a married
couple may claim qualified housing
expenses with respect to only one
abode.

(2) Base housing amount. If separale
returns are filed and both spouses claim
the section 913 deduction, the base
housing amount for purposes of the
separate return of each spouse is
computed as provided in § 1.913-8{c},
except that it is to be computed solely
on the basis of the earned income
derived by that spouse (without regard
to community income laws). The
aggregate of the qualified housing
expenses which may be claimed on
separate returns may not exceed,
however, the amount which would be
computed for the couple if a joint return
were filed. If separate returns are not
filed or if both spouses do not claim the
section 913 deduction, the base housing
amount is computed as provided in
§ 1.913-6(c)}—that is, on the basis of the
combined earned income of both
spouses unless they maintain separate
abodes.

(e} Qualified home leave
transporiation expenses. Pursuant to
$ 1.913-8(b)(3), a married couple may
not include as gualified home leave
transportation expenses the cost of more
than one round trip for each spouse or
dependent for each period of 12
consecutive months during which the
couple’s tax home is in a foreign
country, even though both spouses
independently qualify under § 1.913-2(a)
for the section 913 deduction.

(f) Hardship area amount and joint
returns. Subject to the rules of §1.913-9,
each spouse may claim a hardship area
amount. If joint returns are filed,
however, the hardship area amount
determined for each spouse may not
exceed the foreign earned income
limitation computed as provided in
§ 1.913-4, except that it is to be
computed solely on the basis of the
earned income derived by that spouse
{without regard to community income
laws).

g} Separate tax homes—{1) In
general. A married couple that
maintains separate abodes may claim a
cost-of-living differential and qualified
housing expenses with respect to each
abode if—

(i) The abodes are not within a
reasonable commuting distance of each
other; and

(ii) The spouses huve different tax
homes which are not withina
reasonable commuling distunce of each
other.

(2) Jornt returns., If under paragraph
{2)(1} a cost-of-living dvfferentiul or
qualified housing expenses are claimed
with respect to the separate abode of
each spouse and a joint return is filed,
the aggregate of the following amounts
may not exceed the foreign earned
income limitation computed as prosvided
in § 1.913-4 solely on the basis of the
earned income derived by each spouse
(without regard to community income
laws):

(i) The cost-of-living differential
determined as provided in §1.913-5 with
respect to that spouse’s tax home;

(i) The qualified housing expenses
incurred with respect to that spouse’s
abode determined by using a base
housing amount computed as provided
in § 1.913-6(c) solely on the basis of the
earned income derived by that spouse
(without regard to community income
laws); and

{iii) The hardship area amount for that
spouse.

§1.913-11 Married couples with
community income.

(a) Joint return. Married couples with
community earned income who file a
joint return must compute their section
913 deduction under the rules of
§§1.913-1 through 1.913-10. Where
relevant, those rules instruct taxpayers
with community income to disregard
community income laws and reat the
income carned by each spouse solely as
that spouse’s income. -

(b) Separate returns. Married couples
with community earned income (other
than laxpayers to whom section 879
applies) who [ile separate returns must
first compute the section 913 deduction
as if they filed a joint return. One-half of
that amount is the seclion 813 deduction
to be cluimed by each spouse on a
separate return.

§1.913-12 Returns and extensions.

See §1.911-6(b) relating to returns and
extensions for taxpayers qualifying for
the seclion 913 deduction.

§ 1.913-13 Effective date.

Sections 1.913-1 through 1.913-12
apply o taxable years beginning after
December 31, 1978. Those seclions also
apply to the taxable year beginning
during 1978 of taxpayers who do not
make an election pursuant to section
209(c) of the Foreign Earned Income Act
of 1978 (Pub. L. 95-615, 92 Stat. 3109) to
have section 911 under prior law apply
to that taxable year.

This Treasury dacision is issued under
the autherity contained in section 7805
uf the Internal Revenue Code of 1954
(68 Stat, 917; 26 U.S.C. 7803) and, in
part, under the authority contained in
section 913{m) of the Code {92 Stat. 3106;
26 U.S.C. 913(m]).

Par. 3. The sixth sentence of
paragraph [d} of § 1.953-2 is amended to
read as follows:

§ 1.953-2 Actual United States risks.
L 4

L » L4 *

(d) Lives or health of United States
residents. * * * In determining the
country of residence of an insured, the
principles of §§ 1.871-2 to 1.871-5
inclusive and of § 1.913-2{b), relating to
the determination of residence and
nonresidence in the United States and of
foreign residence, shall apply. * * *

* * * . »

Par. 4. Paragraph {a)(3) of § 1.981-1is
amended to read as follows:

§1.981-1 Forelgn law community income
for taxable years beginning after December
31, 1966.

(@) Election for special
treatment. * * *

(3) Determination of residence. The
principles of paragraphs (a}(2} and (b}{7)
of § 1.911-1 (26 CFR § 1.911-1 (1978})
shall apply in order to determine for
purposes of this paragraph whether a
U.S. citizen is a bona fide resident of a
foreign country or countries during the
entire taxable year. The principles of
$§ 1.871.2 through 1.871-5 shall apply in
order to determine whether the alien
spouse of a U.S. citizen is a nonresident
during the entire laxable year.

» * * - * -

Par. 5. The second sentence of
paragraph (c){8)(ii) of § 1.1303-1 is
amended to read as follows:

§ 1.1303-1 Eligible individuals.

L] * L] » #*

{c) Individuals receiving support from
aothers. * * *

{4) Spouse supported by others. * * *

(ii) * * * For the definition of the
term “earned income,” see section
911(b) and § 1.911-2(b).

[ ] ] - *

Par. 6. Paragraph (c) of § 1.60734 is
redesignated as paragraph (d), and a
new paragraph (c) is inserted to read as
follows:

§ 1.6073-4 Extension of time for filing
declarations by individuals.
* » - L] *

(c) Residents outside the United
States. In the case of a U.S. resident
living or traveling outside the United
States and Puerto Rico on the 15th day
of the 4th month of a taxable year
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beginning after December 31, 1978, an
extension of time for filing the
declaration of estimated tax otherwise
due on or before the 15th day of the 4th
month of the taxable year is granted to
and including the 15th day of the 6th
month of the taxable year.

{d) Addition to tax applicable, * * *

Par. 7. The caption of § 1.6081-2 is
revised and paragraph (a)(6) is inserted
before the flush language of paragraph
. (a) of such section. Section 1.6081-2 as
so amended reads as follows:

§1.6081-2 Extensions of time in the case
of certain partnerships, corporations, and
U.S. citizens and residents.

(a) In general. * * *

{6) U.S. residents living or traveling
outside the United States and Puerto
Rico, including persons in military or
naval service on duty outside the United
States and Puerto Rico but only with
respect to taxable years beginning after
December 31, 1977.

* * * * *

PART 5b [DELETED]

Par. 8. Since no sections remain in
Part 5b, the part is deleted.
[FR Doc. 80-35989 Filed 11-14-80; 8:45 am}
BILLING CODE 4830-01-M

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of
the Army

33 CFR Part 207

Banana River, Cape Canaveral Air
Force Station—Restricted Area;
Navigation Regulations

AGENCY: U.S, Army Corps of Engineers, -
DoD.

ACTION: Final rule.

SUMMARY: The Department of the Army,
Corps of Engineers is establishing a
restricted area in'the Banana River
adjacent to the Cape Canaveral Air
Force Station, Patrick Air Force Base,
Florida. The restricted area is necessary
to prevent the entry of unauthorized
vessels into the turning basin for
security and safety purposes.
EFFECTIVE DATE: Effective on December
1, 1980.
ADDRESS: HQDA, DAEN-CWO-N,
Washington, D.C. 20314. )
FOR FURTHER INFORMATION CONTACT:
Mr. Ralph T. Eppard at (202) 2720200, or _
Mr. Lonnie Shepardson at (904) 791~
2887. .
SUPPLEMENTARY INFORMATION: On July
9, 1980, the U.S. Army Corps of
Engineers published the proposal to

establish a restricted area under 33 CFR
207.171b in the Notice of Proposed
Rulemaking section of the Federal
Registér (45 FR 46094). These proposed
regulations would.establish a restricted
area in the Banana River at the Cape
Canaveral Air Force Station, Florida.
There were no comments received in

* response to the Notice of Proposed

Rulemaking. The Department of the
Army has determined that the
establishment of the restricted area is in
the national interest. Accordingly, 33
CFR 207.171b is established as set forth
below. .

Note.—The Department of the Army has
determined that this document does not
contain a major proposal requiring
preparation of a regulatory analysis under
EO 12044, Improving Government Regulations
{43 FR 12661, March 24, 1979).

(40 Stat. 266; 33 U.S.C. 1)
Dated: September 12, 1980.
Michael Blumenfeld,
Assistant Secretary of the Army (Civil
Works).

§207.171b Banana River at Cape
Canaveral Air Force Station, Fla,, restricted
area.

{(a) The Area. (1) Starting at the
northern boundary of the existing
Prohibited Area as described in 33 CFR
207.171a, and the shoreline at latitude
28°28'58”N; Longitude 80°35'26"W;
thence westerly along the northern
boundary of 207.171a to latitude
28°28'58"N, longitude 80°35'43"W; -

- thence N 04°06'25"E for 4760.11 feet to

latitude 28°29'45"N, longitude
80°35'39"W; thence due east to a point
on the shoreline at latitude 28°29'45"N,
longitude 80°35'11"W.  _

(b} The Regulation. (1) All
unauthorized craft shall stay clear of
this area at all times.

(2) The regulations in this section
shall be enforced by the Commander,
Eastern Space and Missile Center,
Patrick Air Force Base, Florida, and
such agencies as he may designate.

{40 Stat. 266; 33 U.S.C. 1)

[FR Doc. 80-35904 Filed 11-17-80; 8:45 am]
BILLING CODE 3710-92-M

ENVIRONMENTAL PROTECTION
AGENCY .

40 CFR Part 123
[SW-6-FRL 1672-1]

Arkansas: Phase | Interim .
Authorization of State Hazardous
Waste Malnagement Program

AGENCY: Environmental Protection
Agency, Region 6.

ACTION: Approval of State program,

suMMARY: The purpose of this notice ts

to grant Phase I interim authorization to
the State of Arkansas for its hazardous

waste management program.

In the May 19, 1960, Federal Registor
{45 FR 33063), the Environmental
Protection Agency (EPA) promulgated
regulations, pursuant to Subtitle C of the
Resource Conservation and Recovery
Act of 1976 (RCRA), to protect human
health and the environment from the
improper management of hazardous
wastes. Included in these regulations,
which become effective 6 months after
promulgation, were provisions for a
transitional stage in which states could
be granted interim program
authorization. The interim authorization
program will be implemented in two
phases corregponding to the two stages
in which an underlying Federal program
will take effect.

On September 11, 1980, the State of

. Arkansas applied to EPA for Phase 1

interim authorization of its hazardous
waste management program. On
September 18, 1980, EPA issued in the
Federal Register (45 FR 62170) a notice
of the public comment period on tha
State’s application. All comments
received during this period have been
noted and considered, as discussed

* below.

The State of Arkansas is hereby
granted interim authorization to operate
the RCRA Subtitle C hazardous waste
management program in accordance
with section 3006 (¢} of RCRA and
implementing regulations found in 40
CFR 123 Subpart F.

EFFECTIVE DATE: November 19, 1980,

FOR FURTHER INFORMATION CONTACT:
Thomas D. Clark, Solid Waste Branch,
U.S. EPA, Region 6, 1201 Elm Street,
Dallas, Texas 75270 (214) 767-2645.

SUPPLEMENTARY INFORMATION: The
State of Arkansas submitted its draft
application for Phase 1 interim
authorization on July 30, 1980. After
reviewing the document, EPA identified
four areas of major concern, namely: (1)
Deficiencies regarding the right of
citizens to intervene in enforcement
actions; (2) restrictions on availability to
EPA of State program information
without restriction; (3) lack of detail in
the Authorization Plan; and (4)
deficiencies in the Memorandum of
Agreement between EPA and the State,

On September 11, 1980, the State of
Arkansas submitted its final application
for Phase I Interim Authorization.
Because the application did not
adequately address the first two areas,
the State submitted supplemental
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information that satisfied EPA’s
concerns.

On September 26, 1980, the Arkansas
Commission on Pollution Control and
Ecology adopted a resolution endorsing
the Federal requirements for public
participation in enforcement actions.

In a letter dated September 29, 1980.
the attorney authorized to sign the
Attorney General's statement stated
that “upon request from the EPA, any
information obtained or used by this
Department in the administration of the
RCRA program may be available to EPA
upon its request without any restrictions
except those which are placed upon the
EPA by any application laws or
regulations.” This letter clarified all
stated reservations to possible
restrictions on EPA's access to State
program information.

The Authorization Plan submitted
with the final application specifies with
sufficient detail the actions the State
will take to seek and obtain Phase II
Interim Authorization and Final
Aauthorization. : .

EPA's comments were satisfied in the
Memorandum of Agreement submitted
with the final application. In addition,
the State submitted additional
information about the Arkansas
Transportation Commission’s portion of
the State hazardous waste program,
including an elaboration of the
Commission’s responsibilities,
enforcement authority, and coordination
procedures.

As noticed in the Federal Register on
September 18, 1980 (45 FR 62170}, EPA
gave the public until October 27, 1980, to
comment on the State's application. EPA
also held a public hearing in Little Rock,
Arkansas, on October 20, 1980. The only
comments received were presented at
the public hearing.

An industry representative requested
that the procedures for handling
confidential information be revised so
that EPA would request such .
information directly from the firm. The
commenter was concerned that
adequate protection of such information
be provided.

EPA believes that confidential
information will be adequately
protected by the procedures set forth in
40 CFR Part 2. As discussed in the
Attorney General's statement, there is
adequate protection for information
transmitted between EPA and the State
through procedures that allow claims of
confidentiality to be asserted and
evaluated when such transfer of
information ocecurs. Any information for

which confidentiulity is requested must
be treated as such by both the State and
EPA once the claim of confidentiality
has been reviewed and its validity has
been accepted.

The second commenter remarked that
there were no guidelines or
specifications for equipment to Le vsed
by transporters of hazardous wastes.
The standards for transporters cin be
found in 40 CFR Part 263. Packaging
requirements may also be found in 40
CEFR Part 262. The other comment
related to whether the State would have
an adequate well-trained staff and
proper funding to operate the program,
EPA believes the State has adequate
resources to operate Phase I of the
program under interim authorization.
The Department of Pollution Control and
Ecology has submitted a budget to the
State Legislature that should provide
adequate resources to meet EPA’s
requirements for Phase II Interim
Authorization. This budget request, of
course, is subject to approval by the
State Legislature.

Dated: November 10, 1980,

Adlene Harrison,
Regional Administrator.

[FR Doc. 80-35884 Filed 11-17-37 B 35a)
BILLING CODE 6580-38-M

40 CFR Part 180
[PH FRL 1673-4; PP SE2248/R289]

Malathion; Tolerances and Exemptions
From Tolerances for Pesticide
Chemicals in or on Raw Agricultural
Commodities

AGENCY: Environmental Protection
Agency (EPA).
ACTiON: Final rule.

SUMMARY: This rule establishes
tolerances for the insecticide malathion
(O.0-dimethyl dithiophosphate of
diethyl mercaptosuccinate). This
regulation was requested by the
Interregional Research Project No. 4 (IR-
4). This regulation establishes the
maximum permissible level for residues
of malathion on flax seed at 0.1 part per
million (ppm) and flax straw 1.0 ppm.
EFFECTIVE DATE: Effective on November
18, 1980.

ADDRESSES: Written objections may be
submitted to the: Hearing Clerk,
Environmental Protection Agency, Rm.
M-~3708 (A~110), 401 M 5t,, SW.,

. Washington, D.C. 20460,

FOR FURTHER INFORMATION CONTACT:
Clinton Fletcher, Registration Division

{TS~767), Office of Pesticide Programs,
Environmental Protection Agency, Rm.
E-124, 401 M St., SW., Washington, D.C.
20460, (202-426-0223).

SUPPLEMENTARY INFORMATION: EPA
issued a notice that published in the

Federal Register of October 10, 1980 {45
FR 67398) that the Interregional
Research Project No. 4 (IR—4) has
submitted a pesticide petition (PP
9E2248) to the EPA. The petition
proposed the establishment of
tolerances for flax seed at 0.1 ppm and
flax straw at 1.0 ppm. No comments or
requests for referral to an advisory
committee were received by the agency,
in response to this notice of proposed
rulemaking.

The data submitted in the petition and
all other relevant material have been
evaluated. The pesticide is considered
useful for the purpose for which the
tolerances are sought. It is concluded
that the tolerances will protect the
public health. Therefore, 40 CFR Part 180
is amended as set forth below.

Any person adversely affected by this
regulation, may within 30 days after
publication of this notice in the Federal
Register, file written objections with the
Hearing Clerk, EPA, Rm. E~3708 (A-110},
401 M St. SW., Washington, D.C. 20460.
Such objections should be submitted in
quintuplicate and specify the provisions
of the regulation deemed objectionable.
If a hearing is requested, the objections
must state the issues for the hearing. A
hearing will be granted if the objections
are legally sufficient to justify the relief
sought,

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.”
This regulation has been reviewed and
it has been determined thatitis a
specialized regulation not subject to the
procedural requirements of Executive
Order 12044.

Effective on: November 18, 1980.

{Sec. 408{e). 68 Stat. 514, (21 U.S.C. 316a(e}})

Dated: November 13, 1980.

Edwin L. Johnson,
Deputy Assistant Administrator for Pesticide
Programs.

Therefore, Subpart C of 40 CFR Part
180 is amended by alphabetically
inserting “flax seed” and “flax straw” in ,
the table under § 180.111 to read as
follows:

§180.111 Malathlon; tolerances for

residues,
* . * L ]
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, e pats  of the subject insecticide inor on the Commadity -
Commodities; mion raw agricultural commodities parsley
; . ; " leaves:at0.5and parsley roots at 2.0 . « . : .
. Parslay,. leaves 5
Flax seed 01 Ppm. Parsley, roots 2
Flax straw 10 The data submitted in the petmon and * - 4 < b

[FR Doc. 80-35896 Filed. 11~17-80; 8:45 am],
BILLING CODE 6560-32-M.

40 CFR Part 180
[PH-FRL~1673-5; PP 9E2233/R267]

0,0-Dimethyl S-[(4-Ox0-1,2,3-
Benzotriazin-3(4H)-yL)
Methyl[Phosphorodithioate;
Tolerances and Exemptions From
Tolerances for Pesticide Chemicals in
or on Raw Agricultural Commodities

AGENCY: Environmental Protection ’
Agency: (EPA). .
ACTION: Final rule.

SUMMARY: This rule establishes:
tolerances for the insecticide 0,0+
dimethyl S-[(4-0x0-1,2,3-benzotriazin-
3(4H)-yl)methyl] phosphorodithioate on
parsley (roots)iat 2.0. parts: per million
{ppm) and parsley (leaves) at 5.0;ppm.
This regulation was requested by the
Interregional Project No..4 (IR-4) This
regulation establishes the maximum
permissible levellfor residues: of the'
subject insecticide in or o parsley”
(roots) at 2.0:ppm and: parsley: (leaves) at
5.0.ppm.
EFFECTIVE DATE: Effective on-November
18, 1980. -
ADDRESS: Written objections may be-
filed with the: Hearing Clerk,
Environmental Protection Agency, Rm
3708 (A-110); 401 M S¢, SW.,
Washington, D.C. 20460.
FOR FURTHER INFORMATION CONTACT:
Clinton Fletcher, Registration Division
(TS-767), Office of Pesticide Programs,
Environmental Protection Agency, R
E-124, 401 M St., SW., Washington, D.C.
20460, (202-426-0223).
SUPPLEMENTARY INFORMATION=EPA.
issued a notice that published in the
Federal Register of September 26,.1980-
(45 FR 63888) that the Interregional
Research Project No. 4 (IR-4), New
Jersey Agricultural Experiment Station,
P.O, Box 231, Rutgers University, New
Brunswick, NJ 08903; had submitted a
pesticide petition (PP 9E2233) to EPA on:
behalf of the IR—4 Technical Committee
and the Agricultural Expenment‘ Statxon
of New Jersey: .

This petition requested that the

Administrator, pursuant to section:
408{e) of the Federal Food, Drug, and
Cosmetic Act, propose the
estabhshment of tolerances for residues

all'otherrelevant material have been
evaluated. The insecticide is-considered
useful for the purpose for which the
tolerances are sought

Thus, based on the information
considered by the agency and the
insignificance of parsley roots. and
leaves:in the diet, it is concluded that
the tolerances. of 2.0 ppm in. oz on
parsley (roots).and 5.0.ppm in:or on
parsley (leaves) established by
amending 40 CFR Part 180 would protect
the public health. Therefare, the
tolerances:are-established as: set forth
below.

Any person adversely affectedby this
regulation may on or before December
18, 1980 file written objections with the
Hearing Clerk, EPA, Rmr. M-3708-(A-
110), 401 M St,, SW., Washington, D.C.
20460. Such objections should be
submitted in quintuplicate and specify

. the provisions of the regulation' deemed

objectionable and the grounds: for-the

. objections. If a hearing is requested, the

objections must-state the issues for the
hearing. If a hearing is.granted, the
objections must be supported by
grounds legally sufficlenf'to justify the
relief sought.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant™ and therefore subject to the.
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.”’
This rule has been reviewed; and it has
been determined that itis a specialized
regulation not subject to- the procedural
requirements: of Executive Order12044.

Effective Date: November 18, 1980.

(Sec. 408(¢e);.68 Stat. 514 (21 U.S.C.346a(e]))
Dated:zNovember-13, 1980:

Edwin L. Johnson,

Deputy Assistant Administrator for Pesticide

Programs:

Therefore, Subpart C of 40’ CFR Part

. 180 is amended by alphabetically

inserting the raw agricultural
commodities “parsley;.leaves!” and
“parsley, roots” in the table under ~
§180.154 to.read as:follows:

§180.154 0O,0-dimethyl S-[(4-ox0-1,2,3-
benzotriazin-3(4H)-yl)] methyl]
phosphorodithioate; tolerances for

residues.
-k * * * *

{FR Doc. 80-35897 Filed 11-17--80; 8:45 am],
BILLING CODE 6560-32-M

40 CFR Part 180
[PH~FRL 1673-6; PP 5&1564/R280],

Carbaryl; Tolerances and Exemptions
From Tolerances for Pesticide
Chemicals in or on Raw Agricultural
Commodities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

summaRy: This rule establishes a
tolerance for residues of the insécticide
carbaryl (1-naphthyl V-
methylcarbamate), including its
hydrolysis product (1-naphthol,
calculated as 1-naphthyl N-
methylcarbamate) on sunflower seeds at
1 part per millior: (ppm). This. regulation
was requested by the Interregional
Research Project No. 4 (IR-4). This
regulation will establish the maximum
permissible level for residues of
carbaryl in or on sunflower seeds.
EFFECTIVE DATE: Effective on November
18,.1980.
ADDRESSES: Written objechons may be
submitted to the: Hearing Clerk,
Environmental Protection Agency, Rm.
M-3708 (A-110), 40+ M St SW.,,
/Washington, D.C. 20460:
FOR FURTHER INFORMATION CONTACT:

" Clinton Fletcher, Registration Division

(TS-767), Office of Pesticide Programs,
Environmental Protection Agency, Rm.
R-124, 401 M St. SW., Washington,. D.C,
20460, (202-426-0223).

SUPPLEMENTARY INFORMATION: EPA " ~
issued a notice that published in the
Federal Register of October 7, 1980 (45

. FR 66484) that the Interregional

Research Project 4 (IR—4); New Jersey
Agricultural Experiment Station, P.O.
Box 231, Rutgers University, New
Brunswick, NJ;08903, had submitted &
pesticide petition (PP 5E1564) to EPA on
behalf of the IR Technical Committee
and. the Agricultural Experiment
Stations of North Dakota and
Minnesota.

This petition requested that the

.Administrator, pursuant to section

408{e) of the Federal Food, Drug, and
Cosmetic Act, propose the
establishment of & tolerance for residuog
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of the insecticide carbaryl (1-naphthyl
N-methylcarbamate), including its
hydrolysis product, 1-naphthol,
calculated as 1-naphthyl N-
methylcarbamate, in or on the raw
agricultural commodity sunflower seeds
at1 ppm.

The data submitted in the petition and
all other relevant material have been
evaluated. The pesticide is considered
useful for the purpose for which the
tolerance is sought.

The metabolism of carbaryl is
adequately understood and an adequate
analytical method (colorimetry) is
available for enforcement purposes. The
existing tolerances in poultry fat, meat
and eggs will adequately cover any
secondary residues occurring from the
sunflower feed items. Even though there
are no meat and milk tolerances, there
are existing tolerances (5-100 ppm) on a
number of feed items (e.g., alfalfa hay,
barley fodder, corn fodder and forage,
cottonseed, etc.). Considering the
established tolerances for these feed
items, the agency believes that the use
of carbaryl-treated sunflower hulls,
meal, and soapstock will not result in an
increase in the carbaryl residue burden
in livestock.

Thus, based on the above information
considered by the agency it is concluded
that the tolerance of 1 ppm in or on
sunflower seed established by amending
40 CFR Part 180 would protect the public
health. Therefore, the tolerance is
established as set forth below.

Any person adversely affected by this
regulation may, on or before December
18, 1980, file written objections with the
Hearing Clerk, EPA, Rm. M-3708, (A-
110), 401 M St., SW., Washington, D.C.
20460. Such objections should be
submitted in quintuplicate and specify
the provisions of the regulation deemed
objectionable and the grounds for the
objections. If a hearing is requested the
objections must state the issues for the
hearing. If a hearing is granted, the -
objections must be supported by
grounds legally sufficient to justify the
relief sought,

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.”
This rule has been reviewed, and it has
been determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

Effective date: November 18, 1980.

[Sec. 408(e). 68 Stal. 514, (21 U.S.C. 346a[v)}).

Dated: November 13, 1980
Edwin L. Johnson,
Deputy Assistant Administrator for Pesticide
Programs.

Therelore, Subpart C of 40 CFR Part
180 is amended by alphabetically
inserting “sunflower sceds™ under
$ 180.169 to read as follows:

§ 180.169 Carbaryl; tolerances for
residues,

* * * « *

Pats
per
o

[FR Dus- 80-35608 F.1vd 11176 £ 430
BILLING CODE 6580-32-M

40 CFR Part 257
[SWH-FRL 1670-1)

Criteria for Classification of Solid
Waste Disposal Facllities and
Practices; Interim Final Regulations

AGENCY: Environmental Protection
Agency.

ACTION: Notice of availability of
information and request for comments.

SUMMARY: The Environmental Protection
Agency (EPA) is today making available
to the public for comment two
documents on the factors affecting
accumulation of cadmium by food-chain
crops grown on land amended with solid
waste containing cadmium. These
documents were submitted to EPA after
the close of the comment period on the
interim final regulations, which were
developed under authority of both the
Resource Conservation and Recovery
Act [Sections 1008(a)(3) and 4004{a)}
and the Clean Water Act [Section
405(d)]. These documents, as well as
comments received as a result of this
notice, will be considered by EPA in the
development of the final regulations.

DATES: Comments on these decuments
are due no later than January 2, 1981,
Since the issues addressed in these
documents are relatively narrow in
scope, the Agency believes that the 45
day comment period will provide
sufficient opportunity for public review
and comment.

ADDRESSES: Comments should be
addressed to Robert J. Tonetti, Docket
4004.1, Office of Solid Waste (\WH-564),
U.S. Environmental Protection Agency,

401 M Street, S.W., Washington, D.C.
20460.

Copies of these documents are
available from Ed Cox, Solid Waste
Information, U.S. EPA, 26 W. Saint Clair
Street, Cincinnati, Ohio 45268, (513) 684—
5362, Please use the SW number when
requesting copies. If available copies run
out, the Agency may charge $0.20 per
page for photocopying
FOR FURTHER INFORMATION CONTACT:
Rabert ]. Tonetti, (202} 755-9120.

SUPPLEMENTARY INFORMATION: On
September 13, 1979, EPA published
interim final regulations on the
application of solid waste to land used
for the production of food-chain crops
(40 CFR Part 257.3-5). (44 FR 53438; 44
FR 54708, September 21, 1979) Paragraph
(a) of § 257.3-5 specified limitations
necessary to minimize the movement of
cadmium into food-chain crops grown
on sites where solid wastes are applied.
A variety of mitigating factors, including
controls on soil pH, soil cation exchange
capacity {CEC]), crops grown, alternative
land uses, and both annual and
cumulative cadmium additions, were
provided in the regulation to achieve the
above goal. The comment period on the
interim final portions of the Criteria
officially closed on November 20, 1979.

Since the close of the public comment
period, the following two documents
have been submitted to EPA:

(1) Effects of Sewage Sludge on the
Cadmium and Zinc Content of Crops,
Council for Agricultural Science and
Technology (CAST), Report No. 83,
September 1980 (SW-881).

This document was prepared by a
task force of scientists involved in
research regarding the effects of land
application of sewage sludge on the
quality of crops grown. The document
evaluates available data on the effects
on plants of single and repeated
additions of cadmium and zinc (present
in sewage sludge) to soils. The roles of
sludge, soil, plant and climatic factors in
the uptake of cadmium by food-chain
crops are discussed. Potential factors
which may be used to limit cadmium
uptake by crops are reviewed.
Previously unpublished research data
are also available in this document.

(2} Report from the Western Regional
Committee, W-124, Science and
Education Administration—Cooperative
Research (SEA-CR) Technical Research
Committee, January 1980 (S\W-882).

This brief document addresses
whether or not the soil cation exchange
capacity is a viable soil factor
controlling the uptake of cadmium by
crops grown on soils amended with
sewage sludge. Current knowledge of
annual and cumulative cadmium
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additions to soils, and. the resulting.
cadmium uptake by plants, is reviewed.
Other soil: factors which have been:
shown: to. affect cadmium uptake by
plants are discussed. I addition;, this.
document summarizes. the: development
of the metal limitations recommended
by the W-124 and North Centrak (NC-
118) Regional Committees for the:land
application of sewage sludge.

EPA is making these documents
available to the public.today to.solicit
commentis-on the accuracy of the data.
presented and the validity of the
 conclusions reached. This is not to be *
construed as,a reopening-of the
comment period on the Agency's interim
final regulations, and commenters
should limit their comments.accordingly.

Dated: November 10,,1980.
Eckardt C. Beck;.
Assistant Administrator:.

{FR Doc. 80-35912 Filed 11-17-80; 8:45 am}'
BILLING CODE 6560-30-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service .
Centers for Disease Control
42 CFR Part 74 '

Clinical Laboratories—Deletion of
Requirement for License Fees

AGENCY: Centers for Disease Control,
Public Health Service, HFHS.

ACTION: Final rule; supplemental notice. -

SUMMARY: The Deparfment published a
Final Rule (with subsequent comment

period) in the Federal'Register on April _

22,1980 (45 FR 26960), deleting the
license fee requirements in 42 CER
74.10{d). This requirement was
applicable to laboratories licensed
under the Clinical Laboratories
Improvement Act of 1967. A 30-day-
comment period was provided. This
Notice is to advise that no comments
were received, and.that the Final'Rule
stands, as published. ‘
EFFECTIVE.DATE: April 22, 1980.

FOR FURTHER INFORMATION CONTACT:
Dr: Louis C. LaMotte, (404) 329-3824-or
FTS: 236-3824..

Dated: October 30, 1980.
Julius B: Richmond,
Assistant Secretary for Health.

Approved: November 7, 1980.
Patricia Roberts Harris,
Secretary.

(FR Doc. 80-36024 Filed 11-17-80; 8:45 am}
BILLING CODE 4110-86-M

FEDERAL COMMUNICATIONS
COMMISSION

47.CFR Parts 61 and 63
{CC Docket No..79-252; FCC 80-629T

Policy and Rules Cancerning Rates for
Competitive Common Carrier Services
and Facilities Authorizations Therefor

AGENCY: Federal Communications
Commission. .

AcTION: Final rule- (First Report and:
Order).

SUMMARY: The FCC has decided to
reduce substantially or eliminate several
of the tariff, entry, and exit rules now
imposed: upon- those-communications-
common carriers which it has
determined lack market power ( Ze., the.
ability to control prices}. Such carriers
will be labeled as non-dominant. On the
other hand, those carriers which the
Commission has found to have the
ability to control prices will be'labeled
as dominant and will be regulated as
théy are.currently so that the
Commissiomn: can insure that they do not.
exploit their market power to the
detriment of the public.

DATES: Effective November 28, 1980.

ADDRESS: Federal Communications.
Commission, Washington, D.C. 20554..

FOR FURTHER INFORMATION CONTACT:

. Michael B. Fingerhut, Common. Carrier

Bureau (202} 632-6917.
Adopted: August 1, 1980
Released: November 28, 1980

By the: Commissioner: Commissioner |
Washburn issuing:a separate statement:
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8 Introduction

1. In passing the Communications. Act
of 1934, 47 US.C. §§ 151 et seq.,
Congress set out as:a national policy the
attainment and maintenance of
“efficient Nation-wide: and worldwide:

. . . communication service.” 47 U.S.C.
§ 151. While the Commission has
pursued difference policies. over time:in
striving to-achieve the goal, recognition
that a monopolized market is not likely
to function as efficiently as a
competitive one has caused the
Commission to adopt, and since 1959 lo
implement consistently, the common
carrier policy of introducing competition
into theretofore monopolized markets
whenever technologicall and economic
conditions led entrepeneurs: to seek to
enter:

2. We initiated: this proceeding in
orderto adjust the agency’s rate filing
and facilities review procedures 'in
light of the advent of the entirely new
kinds of firms now offering’
communications. services. None of these
firms shares the existing telephone
companies’ characteristic.of offering
both franchised monopoly local
exchange service and participation in
the joint provision of the vast majority
of the nation’s interexchange service.
None holds a market position of
significance measired in terms of
market share.

3. Contemporaneously,. and’ perhaps
because of the introduction of some
competition in these fields, the
telecommunications industry has
recexvedmcreasmg attention from
economic commentators. Their writings
have supported both the possibility of,
and benefits to be derived from, this
competition.*At the sume:time,
however, they have also pointed out
that the regulatory process itself may
have both direct and indirect
anticompetitive results which could

tThe major elements of the-tariff support material
requirements at issue im:the Notice were a.cost of
service study for all elements of costs forthe most
recent 12 months; a study containing a projection of
costs for a 3 year period: and estimates of the
effects:of the changed or new: matter upon the
carrier’s traffic and revenues from the service, and
from the traffic and revenues from the other servica
classifications of the carrier; and upon the overall
traffic and revenues of the currler. In the casa of
mostrate increases, the carrler must “submit all
cost.marketing and.other data on which it relies in
justification of the rate increase and it approprinte
form to serve as the carrler's direct caso in the avent
the rate-increase is set for hearing”. 47 CF.R.
§ 61.38: See alsa 47 C.FR. § 61.58. Undor Part 63 of
our Rules, we now require all carrlers regardless of
their industry position and compelitive posture to
obtain prior authorizations for the construction or
leaseof interstate lines,.the initfation of service, and
the termination of service.

2See, &g, W.G. Shephard, “The Competitive
Margm in Communication,” Technological Chanye
in Regulated.Industries.(W. Capron, ed. 1971).
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impair or even frustrate the realization
of the public interest benefits sought by
the Commission’s pro-competitive
policies.?

4. The modest changes in procedural
rules adopted today reflect our
experience of the last two decades and
recognize the advances in the state of
learning concerning the regulatory
system. Nevertheless, our analysis here
is a static one since, consistent with the
Notice, we have generally looked at the
structure and performance of the
telecommunications industry from the
supply side, (i.e. on a facilities basis),
comparing the costs of imposing the
prevailing monopoly-oriented tariff,
entry, and exit rules upon competitive
carriers with the public benefits such
regulation is supposed to produce. It is
limited to those few classes of carriers
where our cost/benefit analysis clearly
demonstrates an excess of costs over
benefits precisely because no public
benefits from the application of these
traditional rules to these non-dominant
carriers is possible. We recognize, of
course, that more substantial
modifications in the system of regulation
may be warranted especially since it
has become increasingly apparent that
some dominant firms offer both
monopoly and competitive services
which should be regulated differently.
Indeed, in the Notice initiating this
proceeding we raised questions
concerning the legal authority of the
Commission to forbear from imposing
the regulatory mechanisms of Title I
upon some ar all of the service offerings
of acknowledged common carriers as
well as the Communications Act's
definition of communications common
carriers.* The consequences of
answering these questions are
potentially far more momentous than the
measures adopted in this Order. While
we intend to address these issues and
their regulatory implications in a further
proceeding upon which we shall act
shortly, one possible result seems
apparent. In those cases where a rough
cost/benefit analysis suggests that the
costs of continuing to regulate the
service offerings of any carrier of class
or carriers by means of the prevailing
tariff, entry, and exit rules exceed the
benefits of applying them, even though
some benefits may be apparent because,
for example, of limited power over price,
we may well be able to dispense with
such regulation.

5. In this decision, we have employed
traditional concepts of the scope of the

3B. Owen and R. Braeutigam, The Regulation
Game: Strategic Use of the Administrative Process
{1978).

4See Notice, paras. 87-120,

Act's coverage and merely modified
agency-fashioned rules to restrict the
paperwork burdens on firms to those
situations where we believe the
information contained in that paperwork
will actually assist us in carrying out the
mandate of our statute.® The tariff
support rules were first adopted only ten
years ago, Tariffs-Evidence, 25 F.C.C. 2d
957 (1970), and were applied to newly
authorized competitive firms, without
analysis or even express mention, in the
Commission’s decision on
reconsideration. There we staled a
willingness to amend the rules once we
had obtained experience with their
operation. Tariffs-Evidence, 46 F.C.C. 2d
148, 154.55 (1973). The facilities
authorization rules, adopted in 1044,
were similarly applied to competitive
firms with only limited analysis.

6. We now believe we have the
experience necessary to evaluate
whether the cost support material
required by our rules assists either other
parties or ourselves in determining
whether new rates are just, reasonable
and not unreasonably discriminatory
and whether the facilities regulatory
procedures now in place are justified.
For certain companies, those whose
market position renders irrational the
filing of rates in contravention of the
Act's standards, we have concluded that
the tariff support material submitted
pursuant to these rules serves no useful
purpose commensurate with the costs of
compliance and therefore we have
eliminated the requirement. We have
not eliminated the requirements that
rates be just, reasonable and non-
discriminatory. We have merely
changed the method by which we will
police that requirement.

7. Similarly, our decision to alter the
method of application required to
expand an already authorized service
stems from an analysis of whether the
paperwork required of carriers by our
rules is warranted given the information
it contains. For certain classes of
carriers the Commission has already
decided basic questions of duplication
of facilities, diversion of revenue, entry
policy, and eligibility in general
rulemakings which were judicially
affirmed. See, e.g., Specialized Common
Carrier Services, 28 F.C.C. 2d 870 (1971),
recon., 21 F.C.C. 2d 870 (1971), recon., 31
F.C.C. 2d 1108 (1971), aff d sub nom.
Washington Ulilities and
Transportation Commission v. FCC, 512
F.2d 1142 (8th Cir.) cert. denied, 423 U.S.
836 {1975); and Resale and Shared Use

$ As noted in the Nutice of Inguiry and Prcposed
Rulemaking, radio common carriers (RCCs),
internationsl record carriers (IRCs) and carriers in
the Multipoint Distribution Service {MDS) were not
included in this proceeding.

of Common Carrier Services, 60 F.C.C.
2d 261 (1978). recon., 62 F.C.C. 2d 588
(1977}, aff'd sub nom. AT&6T v. FCC, 572
F.2d 17 (2d Cir.), cert. denied, 439 U.S.
875 (1978) And see, Domestic
Communications Satellite Facilities, 35
F.C.C. 2d 844 (1972), recon., 38 F.C.C. 2d
6654 (1972); MTS and WATS Market
Structure Inquiry, Report and Third
Supplemental Notice of Inquiry and
Proposed Rulemaking, FCC 80463 (rel.
August 25, 1980). Thus, the circuit by
circuit, city by city applications now
engaged in are mere reflections of the
implementation of these already
adopted threshold policy decisions.

8. Moreover, we do not believe that a
company subject to competition from
readily available alternative supply of
its service can continue to obtain the
additional revenue required to recoup
the cost of over-investment in facilities.
As a result, we have decided to modify
our paperwork requirements under
Section 214 of the Act, 47 U.S.C. § 214, to
remove those burdens which we have
found to be unnecessary to the )
accomplishment of the Commission's
statutory function.

H. Background

A. Summary of Proposal

9. The policies we now adopt were
initially proposed in our Notice of
Inquiry and Proposed Rulemaking, 77
F.C.C. 2d 308 (1979) (hereafter Notice). in
which we proposed to modify our rules
to reflect changes in the industry over
the last decade. We stated that with the
emergence of many competitive
telecommunications firms a new
approach to rate, tariff and facilities
regulation more accurately tailored to
reflect the nature of such firms would
allow these companies and the overall
telecommunications industry to satisfy
consumer demand more effectively than
the undifferentiated set of rules
theretofore applied.

10. The proposals in the Notice
emanated from two basic principles.
First, in order lo retain business with
prices above total costs a firm must
possess market power and some firms in
this industry do not. Similarly, in order
to recoup losses incurred by pricing
below casts, either immediately or even
over the long term, market power is also
required. Indeed, market power is often
defined as the ability to maintain prices
at levels unrelated to the costs of the
good or service in question.

Second, enforcement of a system of
regulation of business conduct imposes
costs. These costs can be identified in
two classes. There are the less
significant administrative costs of
compiling, maintaining, and distributing
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information necessary to comply with
agency licensing and reporting
requirements. More significant costs,
however, are inflicted on society by the
loss of dynamism which can result from
regulation. Indeed, regulation sometimes
creates what can only be called
perverse incentives for the regulated
firms.%

12. The Averch-Johnson effect, i.e.,
rate of return regulation creates
incentives that may distort the input
choices of a regulated firm away from
production at minimum cost, is one
example.” The filing of public tariffs is
another. Effective competition is clearly
curtailed when firms are required to give
advance notice of innovative marketing
plans and have those initiatives be
subject to public comment and .
regulatory review. The public posting of
prices and the legal obligation to refrain
from “unjust or unreasonable
discrimination,” 47 U.S.C, § 202(a), may
result as well in artificially stabilizing
prices to the consumer’s eventual
disadvantage.

13. The initial set of proposals
contained in the Notice were directed
only toward reducing, but not
eliminating these costs. We examined

the application of the rules under review.

to determine whether these costs were
outweighed by benefits accruing to the
public from their continuation. We
found that some firms did not possess
the economic attributes which appear
necessary to engage in the conduct the
rules were designed to help prevent,

14. Recognizing that the industry to
which our rules have been applied had
changed, we reevaluated the
appropriateness of continuing the same
regulatory program developed under
different circumstances. We tentatively
concluded that our system of regulation
imposed significant costs on carriers
and their customers, which in the case
of some firms were not outweighed by
their benefits, We therefore proposed to
eliminate certain of these rules imposed
on those carriers and create a 4
presumption of lawfulness applicable to
their rates.

15, To implement our proposal, we
proposed to distinguish between carriers
on the basis of their dominance or
power in the marketplace and apply
different regulatory rules to each. A
carrier would be labelled dominant if it
has substantial opportunity and
incentive to subsidize the rates for its
more competitive services with revenues

%See, €.g., C. W. Needy, Regulation-Induced
Distortions, 1978. ;

7H. Averch and L. Johnson “Behavior of a Firm
Under Regulatory Constraint,” 52 American
Economic Review, 1053-69, (Dec. 1962).

obtained from its monopoly or near-
monopoly services. We recognized that
the power to keep prices above full
costs not only meant the firm could
violate the “just and reasonable rate”
mandate of the Act, but also that it
could inefficiently invest in new or
additional facilities and still produce
enough revenue to recoup these wasteful
costs. We therefore proposed to
continue to regulate these carriers

- essentially as we do today so that the

Commission could insure that they did
not exploit their market power to the
detriment of the public.®
16. In contrast to the firms labelled
dominant, we identified a class of firms
not possessing the market power
necessary to sustain prices either
-unreasonably above or below costs. We
referred to such firms as non-dominant.
As proposed in the Notice, the
regulatory requirements imposed upon
non-dominant carriers would be
substantially reduced or even
eliminated. Because these carriers
generally lack the market power to
charge rates or impose conditions of
service that would contravene the Act
(Notice, paras. 46-54), we would
consider their tariff filings to be
presumptively lawful. They would no
longer be required by our Rules to
submit extensive economic data to
support their tariff filings % and they
would only have.to provide 14 days’
notice to the public of proposed tariff
changes.’® Nor would we generally

~ suspend their tariff filings unless a

#We announced, however, that we planned a
fundamental reexamination of our current
certification requirements for dominant carriers set
forth in Part 63 of our Rules, 47 C.F.R. § 63, s0 as to
develop a program less concerned with circuit-by-
circuit oversight and more concerned with major
additions to plant, including switching devices. We
requested the parties to submit their views on
possible ways to develop such a program for
dominant carriers, but did not propose any specific
rule. (See Notice, paras. 68-70). See n. 29, Infra.

247 C.F.R. § 61.38. We would, however, continue
to require a non-dominant carrier to submit with-its
tariff filing a concise information statement
explaining its proposal and setting forth the basic
rates, terms and conditions of service. Also, we
proposed to require non-dominant carriers to submit
annual financial data to the Commission. (Notice,
Appendix D).

®Under our current rules, 47 C.F.R. § 61.58, all
carriers must provide at least 90 days' notice of
tariff filings involving a change in rate structure, a
new service offering or rate increase; and 70 days’
notice for all other tariff filings with the exception

. of filings involving such matters as editorial changes

or corrections or the imposition of termination
charges for which carriers need only give 15 days’
notice. If a petitioner raises a substantial question
that warrants more extensive consideration, the 14
day notice period can be extended as provided in
Section 61.58(d) (which permits the Chief, Common
Carrier Bureau to defer the effective date of any
tariff filing made on less than 90 days’ notice) so
that action can be taken prior to the effective date.
(Notice, para. 58). :

1

petitioner could make a strong showing
of substantial and irreparable injury to

- competition, thereby harming the public.

17. To evaluate whether a suspension
might be justified the Commission
proposed using a four-part test similar to
the one used by the courts in
determining whether to grant a stay or
preliminary injunction.!! Specifically, a
petitioner would have to show: (1) that
there is a high probability that the tariff
would be found to be unlawful after
investigation (likelihood of success on

" the merits); (2) that any harm alleged to

competition (which we believe.
accomplishes public interest benefits)
would be more substantial than that to
the public arising from the unavailability
of the service pursuant {o the rates and
conditions proposed in the tariff filing
(e.g., that the proposed rate is
predatory); {3) that irreparable injury
would be suffered if suspension does
not issue; and (4) that the suspension
would not otherwise be contrary to the
public interest. We indicated, however,
that suspension petitions filed by end
users or consumers would be reviewed
from a different perspective since their
motives in filing such petitions would
presumably be less subject to suspicion
than those of competing carriers,
{Notice, para. 60).

18. A non-dominant carrier would also -

be able to institute or discontinue
service more easily under our proposed
procedures. Upon grant of initial Section
214 authorization we would also grant a
non-dominant carrier blanket authority
for unlimited expansion of citcuits into
its authorized geographic service
areas.*2It would only be required to
report additions of circuits 30 days after
this service date. Conversely, in
recognition that ease of exit is a
necessary part of a truly competitive
market, it could discontinue a service 30
days after notice to its customers and
the Commission if no showing were
made that a reasonable substitute
service is not available,?®

19. Although, as noted, the
Commission determined that a carrier
possesses market power if it has the
ability to cross-subsidize its services

WSee, e.g., Virginia Petroleum Jobbers Ass'n v.
FPC, 259 F:2d 921 (D.C. Cir. 1958); Washinglon
Metropolitan Area Transit Comm’n v. Holiday
Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977). The
Commission uses a similar test in acting on requosts
for stay. See Amendment to Subpart Fof Part 76 of
the Commission’s Rules, 68 F.C.C.2d 1308 (1078);
IRC Scope of Operations, FCC 80-364 (reloased July
1, 1980).

12We proposed fo except video relay circuits vid
satellite from this policy because of the small )
number of applications involved and the substantial
number of policy issues that have been ratsed in the
past with respect to this service.

131f a pelition to deny were filed, wo would act on
the petition prior to any discontinuance.

<



Federal Register / Vol. 45, No. 224 [ Tuesday, November 18, 1980 / Rules and Regulations

76151

vnlawfully, it did not promulgate any
final standards or procedures to identify
dominant firms. Instead, we requested
commenting parties to focus on what
criteria they believed would be useful in
determining whether a carrier has
market power or when it has achieved
dominance.* However, after reviewing
in some detail the current industry
structure {Notice, paras. 17-28) and the
state of competition between and among
the various telecommunications carriers
{id. paras. 29-37), we tentatively decided
to classify AT&T, the independent
telephone companies, and Western
Union as dominant.’ {id, paras. 81-88).

_ 20. Finally, as indicated, we solicited
separate comments on deregulatory
options of a more fundamental nature.'®
Specifically, we asked the commenters
to consider whether the Commission has
discretion to forbear from imposing its
full regulatory authority, especially that
under Title II of the Act, on certain
classes of carriers or whether certain
providers of communications services,
e.g., resale or enhanced services
providers, are common carriers within
the meaning of the Act. The issues
involved in this phase of the proceeding
are not considered in this decision.

B. Overview of Comments

21. Direct and reply comments on the
rules proposed in this phase of the
proceeding have been filed by several
certificated communications carriers,
applicants for Section 214 authority,
independent telephone companies,

HIn this regard, the Commission suggested
several faclors for discussion induding: a cerrier’s
share of the market for a particular tariffed service;
whether a carrier is effectively rate regulated;
whether the market for a perticular service is
workably competitive; the number of carriers
involved in providing a particular service or
practical substitutes for the service; and the relative
size of carriers as measured by customer base, plant
investment, R&D capability, overall company
revenues; corporate struciures such as affiliation
with other carriers or non-regulated companies; and
standing in the financial community.

15Als0, because there appeared to be no effective
competitive alternative to the provision of network
television signals to CATV systems by terrestrial
microwave carriers, we tentatively decided that
these carriers shonld confinue to be required to
support rate increases for this service with 61.38
data, On the other hand, we proposed to relieve
them of the burden established in American
Television Relay, 63 F.C.C. 24 911 {1977), necon.
denied, 65 F.C.C. 2d 732 {19877}, of justifying
population sensitive rate structures and asked for
comments on whether the prohibition ageinst
retransmission charges absent justification should
be lifted.

¥We also announced that we planned to
terminate or otherwise settle certain pending
dockets and related complaints on the basis of the
policies and rules adopted here. In this regard, we
requested and have received the views of several of
the active parties to these cases and will issue
shortly an order giving further guidance to the
presiding Administrative Law Judges as to how they
should proceed.

federal and state agencies, trade
associations, professional sports
organizations, CATV system operators,
and users.'? A list of those parlies filing
comments or reply comments is
attached as Appendix B,

22, Generally, with the exception of
AT&T and USITA, who oppose the
dominant/non-dominant classification
scheme on legal, economic, and policy
grounds,'* most of the commenting
parties enthusiastically endorse the
Commission’s proposed two-ticred
regulatory approach !* and resulling
reduction in regulatory burdens for non-
dominant carriers.? They also support
our tentative decision to classify at Jeast
AT&T as dominant.® The positions of
the commenters on the status of other
carriers differ, however, perhaps
reflecting the fact that few commenters
propose any specific criteria for
determining dominance.

23. Western Union, for example,
disputes our initial determination that it
possesses sufficient market power in the
record communications market to be
classified as dominant. It is joined in
this view by NTIA, 2 but others
disagree.® Similarly those independent
telephone companies filing comments

¥"Both the U.S. Telephone and Telrgraph
Corporstion (UST&T) and the State of Alaska filed
their direct comments after the due date,
accompanying them with petitions for acceplance of
late-filed comments. We grant the petitions ard
accept their comments.

1 Both, however, support our goal of reducing
unnecessary regulation 1f applied to all carriers.
Direct Comments of AT&T, pp. 5-7; and Direct
Comments of USITA. p. 13. Sce a'so Direct
Comments of Rochester Telephone; Durect
Comments of United Telecom: Direct Commen!s of
Central Telephone: and Direct Comments of GTE
Telephone.

1 Several commenters suggest that we should
forbear totally from regulating competitive non-
dominant carriers or define certain providers of
communication secvices, especially resellers, asnot
being common carriers under the Actand
deregulating them totally. Sce, e g. Direct
Comments of NTIA; Direct Comments of
Metromedia; Direct Comments of the Commissioner
of Basebaik: Director Comments of MPAA; Direct
Comments of the NBA and N1iL; Direct Comments
of ISA: and Reply Comments of ADC. As indicated,
issues relating to forebearance from regulation and
the definition of a “communications common
carrier™ are not being coasidered hcre.

»Several, however, have supgested modifications
to our proposed streamlined tan!f filing and
facihties auvthorization procedures. Although
Alascom does not oppose the Comm’ssion’s
proposal, it urges thul the policies, if adop'ed, not be
applied to the Alasla marhet, Direct comments of
Alascom. passim.

2INTIA bebeves, however, th the Commission
should reduce its sconomic regulation of AT&T's
competitive services as Jong as such sa’eguards as
scparate subssdianes and improved cost accounting
ure adopted. NTIA's Direct Conments, p. 3.

2 Direct Comments of NTIA, pp. 14-17.

3 See, @ 8. Direct and Reply Commen!s of
UST&T: Direct and Reply Comments of Graphnet;
Direct Comments of American Fucsmi'e Systems;
and Letter of Westem Union Intematisnal.

object to their classification as
dominant.** This position is supported
by NTIA and USITA,# while others
arque that at least some of the non-Bell
telephone companies should be
classified as dominant because of their
ability to cross-subsidize unlawfully
between local monopoly and
competitive industry services.®®

24. The CATV system operators
would have us classify both terrestrial
video relay and satellite carriers as
dominant. They argue that an operator’s
dependence on the one terrestrial carrier
serving the area for needed television
signals gives these carriers significant
market power while the scarcity of
satellite transponder capacity and
spectrum/orbit limitations put satellite
carriers in a near-monopoly position.?
Similarly, the State of Alaska urges us to
classify RCA Americam as dominant.
They point out that Alascom acquires
the bulk of its satellite capacity from
this carrier, and further, that no
practical alternative exists for securing
other facilities.*s A detailed summary of
the comments and reply comments is
attached as Appendix C.

C. Summary of Decision

25. We have carefully and thoroughly
weighed the positions and arguments of
all commenting parties. On the basis of
this review and our own analysis
discussed in the Notice 2 we have
decided (a) to adopt and make final our
proposal to classify carriers either as
dominant or non-dominant depending
upon their power to control prices; and

(b} to employ regulatory regimes more
precisely designed to account for the

MDirect Comments of GTE Telephone; Direct
Comments of Rochester Telephone: Direct
Comrmreats of United Telicom: and Direct
Comments of Central Telephone. See also Direct
Comments of GTE Telenet.

BDirect Comments of NTIA, p. 15; Direct
Comments of USITA. pp. 1-8.

%Sre. e g.. Direct Commen!s of Tymnel, p.7;
Disect Comments of SPCC, p. 59.

2 .zect Commen's of Teleprompters Reply
Camments of NCTA; and Direct Conrments of
Multimed:a Cablevision. These commen'ers also
urge us to continue the keavy burden we now
impose upan video telay carriers to justify the use
of population sensilive rate structures. Similarly, the
broad.asters argue that a population sensitive rate
structure and retrangmission charges have no
relevinze to them. See Direct and Reply Commen's
of ABC, CBS and NBC; Direct and Reply Comments
of Gorryawen Corporation. NTIA, argues. hawever,
that the video relay market is sufficiently
compehilive to permit its “deregulation™ NTIA's
D:rect Comments, p.17.

> Dise~t Comments of the State of Alaska. ln

“reply. RCA Americam states that it opposes beicg

clissificd as a dominan? cantier altkough it wozld
! ohject to being required to fustify rate increases
1o Alaszom or ob’ain Section 214 autherizations
before discontinuing service to Alascom. ~

FExcept to the extant modified here, we
ircorparate this analysis by reference.
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attributes of firms in each denomination
as proper and warranted by the public
interest.

26, We will consider a carrier to be
dominant if it has market power (i.e.,
power to control price). * We find that
AT&T and the independent telephone
companies come within the definition of
dominant carriers. Moreover, due to -
what are perhaps transitory factors,
especially shortages of the supply of
facilities relative to the demand,
Western Union, domestic satellite
carriers (Domsats), Domsat resellers,
and the miscellaneous common carriers
(MCCs) possess market power sufficient
to justify continuing the application of
the current regulatory system to them. 3
As lo these carriers, a continuing
assessment of the costs and benefits of
imposing the dominant-carrier
regulatory requirements clearly is
warranted. We will be receptive to the
presentation of evidence that
circumstances have evolved in a manner
which permits the easing of the
regulatory requirements to which any
carrier or class of carriers is subject.
Indeed, it may be that several of these
carriers could qualify for our
streamlined procedures since they may

‘become subject to sufficient potential
competition to assure good performance’
without detailed government
intervention,

27. All other carriers will be classified
as non-dominant and, as such, brought
within the streamlined tariff filing and
facilities authorizations procedures
proposed in the Notice and finalized
here. We find several changes to these
rules are warranted, however, especially
in the case of those governing facilities
authorizations. These will further reduce
the regulatory burdens for non-dominant
carriers, First, non-dominant carriers
will only be required to report circuit

31n our Second Compuler Inguiry decision, 77
F.C.C. 2d 384 (1980), we made a determination as to
which carriers should be required to provide
unregulated equipment and services only through a
separate subsidiary. Market power in basic service
markets was only part of our calculus there which
included, inter alia, our assessment as to the ability
and incentives of carriers to broadly extend their
market power into enhanced service and customer

" premise equipment markets through ratepayer-
funded strategies, as well as the recognition that
there are economic costs imposed by a separate
subsidiary requirement, On Reconsideration, we
imposed the requirement only upon AT&T.

3 We intend to issue in the near future a proposal
revising substantially our current Section 214 °
procedures applicable to dominant firms, especially
AT&T. We believe this rulemaking will relieve ~
dominan! carriers of the burdens of amassing and
filing information which is not informative in
relation to the goals of the Act's facilities regulation
program. Moreover, we also intend to design a
system which will enable the Commission to
evaluate facilities proposals in a more.appropriate
conlext. See para. 115, infra.  *

_additions in their authorized service

areas on a semi-annual basis, rather
than every 30 days as originally
proposed. Second, initial carrier
certification under Section 214 will be
conferred for the continental United
States unless the applicant asks
otherwise.?2 Finally, non-dominant
carriers will not be required to submit
the annual financial information
proposed in Appendix D of the Notice.

28. We now turn to a discussion of
this new scheme itself, focusing on our
legal authority to adopt a two-tiered
regulatory structure, the criteria we have
used to determine dominance, and the
objections raised against the specific
rules for non-dominant carriers.

IIL. Legal Considerations

28. It is, of course, well established
that the Commission has “broad
discretion in choosing how to regulate.”
AT&T v. FCC, 572 F.2d at 26. As the
Supreme Court has long recognized, the
dynamic and rapidly changing nature of
the communications industry requires
“that the administrative process possess
sufficient flexibility to adjust itself to
these factors.” FCC v. Pottsville
Broadcasting Co., 309 U.S. 134, 138
(1940). See also, United States v. -
Southwestern Cable Co., 392 U.S. 157
(1968); and National Broadcasting Co. v.
United States, 319 U.S. 190 (1943).
Indeed “regulatory practices and
policies that will serve the public
interest today may be quite different
from those that.were adequate for that
purpose in 1910, 1927 or 1934 * * *”
Washington Utilities & Transportation
Comm. v. FCC, 512 F.2d at 1157, and
thus, “one of the most significant
advantages of the administrative
process is its ability to adapt itself to
new circumstances in a flexible manner
* * *" FCC v. National Citizens
Committee for Broadcasting, 436 U.S,
775, 811 (1978).%

~

. 32 Although satellite carriers are to be labelled
dominant, we have decided that prior Section 214
authorization will no longer be required for each
channel (transponder) activated. Rather, we will
merely impose a reporting requirement. This will
avaid unnecessary duplication. Applications now
pending before us will be evaluated on a case-by-
case basis.

3 See also National Resources Defense Council
Inc. v. SEC, 606 F.2d 1031, 1056 (D.C. Cir. 1979) ("An
agency is allowed to be the master of its own
house”); Permian Basin Area Rate Cases, 390 U.S.
747, 784 (1968) (*Administrative authorities must be
permitted * * * to adopt their rules and policies to
the demands of changing circumstances."}; Niegara
Mohawk Power Corp. v. FPC, 379 F.2d 153, 159 (D.C.
Cir. 1967} (** * * breadth of agency discretion is, if

* anything at zenith when action * *" * relafes

primarily * * * to the fashioning of policies * * *in
order to arrive at maximum effectuation of
Congressional objectives”); Philadelphia Television
Broadcasting Co. v. FCC, 359 F.2d 282 (D.C. Cir.
1966); and FERC v. Pennzoil Producing Co., 439 U.S,
508 (1979}

30. This broad power to fashion rules
appropriate to the problems confrorted
is perhaps even more expansive in the
area of agency regulation of rates,
Aeronautical Radio, Inc. (ARINC) v.
FCC, No. 77-1333 (D.C, Cir. June 24,
1980) (pet. for rehearing pending) Slip
Op. at13 and cases cited there. The
Supreme Court has repeatedly
recognized that agencies operating
under statutes similar to the
Communications Act have been vested
with a “legislative” power regarding
rates. Permian Basin Area Rate Cases,
390 U.S. 747, 776 (1968), quoting, Los
Angeles Gas. & Electric Co. v. Railroad
Comm’n, 289 U.S, 287, 304 (1933). While
this power is not unbounded ¢f. FCC v.
RCA Communications, Inc., 346 U.S. 86,
90 (1953), it is broad enough “to make
the pragmatic adjustments which may
be called for by particular
circumstances.” Permian Basin, 300 U.S.
at 777, Quoting, FPC v. Natural Gas
Pipeline Co., 315 U.S, 375, 588 (1942),
This power specifically has been held to
encompass agency programs involving
circumstances not dealt with in the
organic statute, United States v.
Southwestern Cable Co., 392 U.8. 157
(1968). See also FPC v. Texaco, 417 1).S.
380, 387 (1974); Permian Basin.

31. In discussing the issue before it,
the Permian Basin Court emphasized
that “the breadth and complexity of the
Commission's responsibilities demand
that it be given every reasonable
opportunity to formulate methods of
regulation appropriate for the solution of
its intensely practical difficulties”, 300
U.S. at 790, stating that: “[W]e are, in the
absence of compelling evidence that
such was Congress’ intent, unwilling to
prohibit administrative action
imperative for the achievement of an
agency's ultimate purposes.” Id. at 780.%¢

32, As we have discussed in Noticg,
(para. 97), and in the Introduction to our
decision (paras. 1-8) adopted today, we
have determined that our “ultimate
purpose,” as defined in Section 1 of the
Act “to make available, so far as
possible, to all the people of the United |,
States a rapid, efficient * * *
communication service with adequate
facilities at reasonable charges * * **,
47 U.8.C. 151, requires the action we
take today. So long as our regulation
imposes costs on some firms, and thus
on the public, not exceeded by the
benefits generated thereby, the
provision of communicstions service by
those firms can never be as “efficient”
nor can the charges be as “reasonable"

33The Court later applied this principle to the
communications field in Untited States v.
Southwestern Cable Co., 392 U.S. 157 (1968).
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as they might be in the absence of such
artificial costs.

33. It is equally, well-established that
Section 4(i) of the Act, 47 U.S.C.
§ 154(i), % provides us with the statutory
basis to enact regulations and adopt
policies codifying our view of the public
interest, FCC v. National Citizens
Committee for Broadcasting, 436 U.S, at
793. Indeed, it has been held that
Section 4(i) of the Communications Act
enhances the general “legislative
discretion” in ratemaking relied upon by
the Supreme Court in Permian Basin.
Nader v. FCC, 520 F.2d 182, 203 (D.C. Cir
1975). We recognize that this view must
be based on “permissible public interest
goals” and otherwise be “reasonable”,
FCC v. National Citizens Committee for
Broadcasting, 436 U.S. at 794, but we
believe our decision to regulate
dominant and nondominant carriers
differently comes well within this
standard. Our experience to date is
replete with evidence that competition
in the telecommunications industry is a
relevant factor in weighing the public
interest. See, e.g., FCC v. RCA
Communications, Inc., 346 U.S. 86 (1953);
Specialized Comimnon Carrier Services,
29 F.C.C. 2d 870 {1971), recon. 31 F.C.C.
2d 1106 (1971}, aff'd sub nom.
Washington Utilities and
Transportation Commission v. FCC, 512
F.2d 1142 {9th Cir.), cert. denied, 423 U.S.
836 (1975); Bell Telephone Company of
Pennsylvania v. FCC, 503 F.2d 1250 (3d
Cir. 1974), cert. denied, 411 U.S. 1026
(1975); NARUC v. FCC, 525 F.2d 630, 640,
(D.C. Cir. 1976), cert. denied, 425 U.S.
992 (1977}, United States v. FCC, No. 77~
1249 (D.C. Cir. March 7, 1980). The new
regulatory scheme adopted today will
enhance competition by reducing the
degree of unnecessary regulation
imposed upon nondominant carriers. We
believe this will allow them to respond
to consumer demand by providing
innovative services at the lowest
reasonable prices as market needs can
be discerned.®® By maintaining our
regulatory oversight of dominant
carriers, we do not intend to hinder their

3% Section 4(i) empowers the Commission to
“perform any and all acts, make such rules and
regulations, and issue such orders, not inconsistent
with this Act, as may be necessary in the execution
of the functions”. See also Section 201{b) of the Act,
which provides that “[t}he Commission may
prescribe such rules and regulations as may be
necessary in the public interest to carry out the
provisions of this Act".

3 As discussed in the Notice (paras. 51-54),
marketplace forces should be sufficient to insure
that the rates of competitive non-dominant carriers
are reasonable and not unjustly discriminatory.
Indeed, vnregulated markets that are structurally
sound do setisfy consumer demand at reasonable
" prices. See, eg., |. Quirk and R. Saposnik,
Introduction to General Equilibrium Theory ard
Welfare Economics (1968).

accomplishment of these same goals, but
only insure that they do not exploit their
market power unlawfully.

34. Not only is our aclion permissible,
but we believe that it would defy logic
and contradict the evidence available to
regulate in an identical manner carriers
who differ greatly in terms of their
economic resources and market
strength.?” The Commission has often
taken this fundamental incongruity into
account in fashioning its regulations and
reaching its decisions.3% Ten years ago,
for example, this was our underlying
premise in adopting rules requiring
carriers to submit support material and
economic data to justify their tariff
filings:

The information needed * * * will vary
widely with, among other things, the nature
of the rate filed, the size of the market it
applies to, and the revenue it will generate,
We do not expect that every rate filed by
every carrier will require exactly the same
amount of supporting information. It is not
correct to state that every tariff filing must be
supporied by detailed cost projections and
elaborate statistical studies. Large carriers
filing rates for sizeable service offerings,
would be expected to support their filing with
the most comprehensive and reliable data
that they can produce. For such carriers,
statistical studies should be used wherever
such studies can offer substantial
improvements in study reliability. A point-to-
point microwave carrier, on the other hand,
with small revenues, only one service, and
few customers would not be required, nor
would”il need, elaborate studies to support its
rates.

35. At least since the advent of
competitive entry in the
telecommunications market we have in
fact recognized that the structure and
market power of AT&T have required
different regulatory treatment from that
accorded firms not similarly situated.
For example, in our Domestic Satellite
decision, we restricted AT&T's initial
use of domestic satelliles to essentially
non-competitive services so as to

31 As we pointed out in the Notice, AT&T and the
independent telephone companics dominate the
industry, providing virtually all of the interstate and
Jocal telephone service and accounting foe the bulk
of private line and terminal equipment revenues.
See also Customer interconnection, 61 F.C.C. 2d 766
{1976), Second Report, 75 F.C.C. 2d 506 (1980). for a
detailed discussion of the structure of the
telecommunications industry.

*The courts, too, have recognized that agencies
are permitted to treat groups of carriers differently
as long as the distinctions are reasonable. Amerrean
Aitlines v, CAB, 359 F.24, 623 (D.C. Cir), cet.
denied, 385 U.S. 843 {19656},

» Tariffs-Evidence, 25 F.C.C. 24 857, 965-66
(1979), recon. demed, 40 F.C.C. 2d 149 (1973). S¢e
also Section 61.38{f) of our Rules. 47 CFR.

§ 81.38(1), where we exempt cerlain smallcr carriers
from the tariff justification requirements. A recent
opinion of the Courl of Appeals for the D C. Circuit
noted that, exen under the current Rules, these data
may not be necessary if the tanff fillings imahved
are not sigmficant. ARINC v. F.C C., ship op. at 26.

prevent AT&T's dominance and
economic strength from defeating or
weakening the incentive for competitive
entry by satellite system entrepreneurs.
35 F.C.C. 2d at 848-52. In our First
Computer Inguiry, 28 F.C.C. 2d 267
(1971), we exempted small carriers
(those with revenues under $1,000,000)
from the rules therein promulgated, and
those rules were sustained on appeal.
GTE Service Corp. v. FCC, 474 F.2d 724
(2d Cir. 1973) (affirming in relevant part).
More recently, in our Second Computer
Inquiry, decision, 77 F.C.C. 2d 384 (1980),
we required only AT&T and GTE to
form separate subsidiaries to offer
enhanced services or customer premises
equipment because of their nationally-
based market power and ability to
engage in anticompetitive behavior. On
Reconsideration, we relieved GTE of
this separate subsidiary requirement.

36. Moreover, we have also
recognized in particular cases the
principles underlying the treatment of
non-dominant carriers adopted today.
For example, in American Satellite
Corporation, 55 F.C.C. 2d 1 (1975), a new
competitive carrier was allowed to offer
non-compensatory rates in recognition
of its need to establish itself in the
market and the fact that no monopoly
ratepayer would be penalized by
absorbing the firm's losses. Similarly, in
United States Transmission Systems, 66
F.C.C. 2d 1091 {1977). a competlitive
carrier was allowed to offer bulk rate
discounts since it did not provide
monopoly-type service which could
cross-subsidize competitive offerings;
and in Resale and Shared Use of
Common Carrier Services, 60 F.C.C. 2d
261 (1976}, we did not require applicants
reselling services obtained pursuant to
tariff to show economic impact or
special need for services not otherwise
available because in these competitive
markets such showings were recognized
as superfluous.

37. Perhaps the most detailed instance
of our adopting particularized rules
applicable to AT&T is our Final Decision
in Docket 18128.% There, in recognition
of its ability to cross-subsidize rates for
competitive services to the detriment of
both competitive and monopoly service
customers, we adopted a specific costing
methodology applicable only to AT&T.

38. As was recognized by the court on
review, “competition was central to the
praceeding. A prime objective was to
establish market rules for established
and emerging carriers.” ARINC v. FCC,
slip op. at 15. The same principles

Y American Telcphone & Telograph Co.. 61 FC.C
24 587 (1976). 63 F.C.C. 2d 971 {1977). 65 F.C.C. 2d 63
(1977). 67 F.C.C. 2d 1441 (1978). aff'd in relevant part
sub nom ARINC v FCC, No. 77-1333, {D.C. Cir. June
24.1960) {pet. for rehearing pending).
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upheld in ARINC underlie our decision
here. We are exercising the power.
Congress delegated to us to resolve the
problems confronting us as they actually
exist in order to permit communications
services to be produced efficiently and
offered at the most reasonable prices
possible, R

39. Thus, the classification scheme we
now establish is by no means a radical
departure, as some assert; if anything, it
merely codifies our practice of adjusting
our regulation to the realities of this
industry and the marketplace. Clearly,
by adopting this scheme in the face of
the record here, we effectuate our -
statutory responsibilities rather than
abrogate them.

40. Nevertheless, AT&T challenges as
legally deficient the Commission’s
dominant/non-dominant carrier
approach to fulfilling its regulatory
responsibilites. It argues, for example,
that because Congress did not give us
explicit statutory authority to classify
carriers on the basis of their dominance
in the marketplace, we are powerless to
adopt the proposed regulatory scheme.*!

41. We cannot accept the inflexibility
implied by this interpretation of the Act.
To do so would seriously hamper if not
totally destroy our ability to
accommodate the complex and dynamic
developments in the field of ’
communications. Indeed, this argument
is simply contrary to the overwhelming
weight of judicial opinion holding that
Congress has granted this agency a .
"“comprehensive mandate” with “not
niggardly” but “expansive powers.”
National Broadcasing Co. v. United
States, 319 U.S, at 219 (See also cases
cited in paras. 29-30 supra).*?

42, AT&T notes that while the
enabling statutes of other agencies
specifically contain general  *
classification authority, the
Communications Act provides only that
the Commission may classify carriers
for the keeping of accounts and
records.®® Thus, the argument runs, had

“ Direct Comments of AT&T, p. 37; See also
Reply Comments of USITA, p. 5. -
*2 Accord Niagara Mohawk Power Corp. v. FPC,
379 F.2d at 158. [*(T)he Act is not to be given such .

tight reading wherein every action * * * is justified
only if referable to express statutory authorization,
On the contrary, the Act is one that entrusts a broad
subject matter to administration by the Commission
* * * in light of new and evolving problems and
doctrines.”] :

'435pction 220(h), 47 U.S.C. § 220(h), provides that:

The Commission may classify carriers subject to
this Act and prescribe different requirements under
this section for different classes of carriers, and ~
may, if it deems such action consistent with the
public interest, except the carriers of any particular
class or classes in any State from any of the
requirements under this section in cases where such
carriers are subject to State commission regulation
with respect to matters to which this section relates.

Congress intended the Commission to
classify carriers for purposes of rate and
facilities regulation, it would have
imposed the obligation or granted the
authority explicitly. AT&T relies upon
the maxim of statutory construction
expressio unius est exclusio alterius (ie., .
the expression of one thing is the
exclusion of another) and language in
Alcoa Steamship Co. v. FMC, 348 F.2d
746, 758 (D,C. Cir. 1965), as supporting
this thesis. (Direct Comments of AT&T,
pp. 37-38).

43. This reliance, however, is
misplaced. As the D.C. Circuit has since
observed:

This maxim is increasingly considered .
unreliable * * * for it stands on the faulty
premise that all possible alternatives or
supplemental provisions were necessarily
considered and rejected by the legislative
draftsmen.

National Petroleum Refiners
Association v. FTC, 482 F.2d 672, 676
(D.C. Cir. 1973), cert. denied, 415 U.S.
951 (1974).% To the extent that the
maxim remains viable as a tool for
statutory construction, it must be used
with caution. Morino Rios v. United
States, 256 F.2d 68 (1st Cir. 1958);
Massachusetts Trustees of Eastern Gas
and Fuel Associates v. United States,
312 F.2d 214, 220 (1st Cir. 1963). As the
commentators have explained, “where
an expanded interpretation [of the
statute] will accomplish beneficial
results [or] serve the purpose for which
the statute was enacted, * * * the maxim
will be disregarded and an expanded
meaning [of the statute] given.” 2A
Sutherland Statutory Construction

§ 47.25. {Sands, 4th ed 1975).

44, Similarly AT&T’s reference to
Alcoa Steamship is inapposite. There,
the Court was called upon to rule
whether the Federal Maritime
Commission had statutory authority to
audit or inspect the foreign corporate
records of U.S. flag carriers. The court
held that the Commission did not have
such authority, noting that Congress had
intended fewer regulatory powers for
the Commission than were possessed by
other regulators of commerce. 348 F.2d
at 758-760. However, unlike the
situation confronting the Alcoa Court,
our action here does not involve an

-attempt to significantly expand our

As SBS observes, however, this section is
essentially a jurisdictional provision of regulatory
power. It cannot be used to reveal a congressional
intent to deny the Commission the power to develop
a differential regulatory approach for carriers
wholly under federal jurisdiction. Reply Comments
of SBS, pp. 26-27.

4 See also SEC v. Joiner Leasing Corp., 320 U.S.
344, 350-51 (1943): American Trucking Association
v. United States, 344 U.S. 298, 300-310 (1953); and
Durnin v. Allentown Federal Savings and Loan
Ass’n. 218 F. Supp. 716, 719 (E.D. Pa. 1983).

¥

authority over the companies we
regulate. Rather, our classification
scheme will enable us to reduce the
intensity of our control over non-
dominant carriers. 4

45. Nor do we accept the contention
espoused by AT&T that our proposed
regulatory approach would, if adopted,
be inconsistent with the statutory
scheme of the Act. According to AT&T,
Title I must be applied to all carriers in
an evenhanded manner; our approach, it
says, would unlawfully exempt non-
dominant carriers from these
requirements, particularly those of
Sections 201-205.4¢ AT&T’s argument
contains two points. The first, that we
have no discretion as to how to regulate
because the Act requires uniform
application of Title II to all carriers, is
simply wrong as a matter of law. See
paras. 29-39, supra. This agency is thus
authorized and obligated to exercige its
reasoned judgment in devising the types
of regulatory systems most appropriale
to the problems presented within itg

_jurisdiction. We have already discussod

the principles on which we have based
the adoption of this regulatory system.
We are confident that not only is it a
reasonable system but also that
continuation of the prior
undifferentiated system of rules will
disserve the public and thus be
unreasonable.

46. The second implication in AT&1"s
argument—that the modification of our
rules constitutes an “exemption” of
these firms from Title I—overstates the
breadth of the action adopted here. Even

~accepting arguendo AT&T's argumenls
as to the question of “exXemption”, our
action today does not relieve non-
dominant carriers from complying with
the provisions of Sections 201-205 of the
Act, or the Commission from making the
required findings under Section 214. It
merely modifies the method by which
the Commission assures compliance
with these requirements. ‘

47. For similar reasons we reject tho
claim of AT&T and USITA that our
action here is precluded by the Suprome
Court’s decision in FPC v. Texaco. That
decision, they say, establishes the
doctrine that an administrative agency
charged with regulating just and

4We alsofind no merit it AT&T’s contention
that the current legislative proposals before
Congress regarding carrier classifications
demonstrate that we now lack the power to clagsify
carriers on the basis of their market dominance.
(Direct comments of AT&T, p. 39). Sea United States
v. Southwestern Cable Co., 392 U.S. 157, 169-70
(1968); Wong Yan Sung v. McGrath, 339 U.S. 33, 48
(1950); Haynes v. United Stotes, 390 U.S. 05, 87
(1968);"United States v. Prica, 361 U.S. 304, 313
(1959).

“cDirect Comments of AT&T, pp. 36; 42-46; Sce
also Direct Comments of USITA, p. 9.
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reasonable rates cannot defer regulation
to the forces of the marketplace.

48. Admittedly, our decision hinges o
some degree upon our conclusion that
marketplace forces will operate to
ensure that the rates and other tariff
provisions of non-dominant carriers
comply with the objectives of Sections
201 and 202 of the Act. Nevertheless, we
are confident that our movement toward
less direct, permissive forms of
regulation where competitive conditions
exist does not run afoul of the Court's
holding in Texaco. Indeed, the new
regulatory policies we adopt here simply
cannot be compared to the FPC action
prohibited by Texaco. If anything, our
action is totally consistent with the
Texaco decision since the Court
expressly affirmed the FPC's wide
discretion to fashion suitable procedures
to ensure just and reasonable rates. 417
U.S. at 387-393. Moreover, in a recent
opinion interpreting that decision the
Supreme Court explained:

Our concern in Texaco was that rates of
small producers might be totally exempted
from the Act, and we did not indicate that
producer or pipeline rates would be per se
unjust and unreasonable because related to
the unregulated price of natural gas. Texaco
did not purport to circumscribe so severely
the Commission’s discretion to decide what
formulas and methods it will employ to
ensure just and reasonable rates. Indeed, the
decision underscored the wide discretion
vested in the Commission. (Citation
omitted.) **

49. The Texaco decision struck down
an FPC order because the Court found
that the agency had essentially
abdicated its statutory resonsiblity to
assure that small-producer rates were
just and reasonable. Id. at 394. The
Court read the underlying order to
indicate that the FPC assumed that
whatever price prevailed in the market
would also be a just and reasonable rate
under the statute, independant of cost or
other ratemaking factors. Id. at 397. The
Court relied heavily upon the legislative
history of the Natural Gas Act which
showed Congress believed the market at
issue there to be “heavily concentrated
and that monopolistic forces were
distorting the market price for natural
gas.” Id. at 397-388, 400.

50. Moreover, unlike what appears to
have been the case in Texaco, we have
not abdicated all means of review or
control over non-dominant carriers'
rates. We merely intend to treat them as
“presumptively lawful”. That

“Direct Comments of AT&T, pp. 50-54: Reply
Comments of USITA. p. 3.

“*FERC v. Pennzoil Producing Co.. 439 U.S. 5u8,
516 {1979). See also Permian Basin Area Rate
Cases, 390 U.S. 747 (1968); Wisconsin 1. FPC 373
U.S. 294 (1963).

presumption in turn may be rebutted
under the standards specified, infro.
Further, parties may always file a
complaint under Section 208 of the Act.
Our policy of permitting resale of
communications facilities will result in
“unreasonable discriminations” in rate
level or structure being eliminated by
carriers in response to the arbitrage
performed on them by resellers. AT&T v
FCC, 572 F.2d at 23, Our open entry
policies, eased by the madifications of
Part 63 of our rules adopted today,
should also result in competitive firms
being able to enter to compete with
firms charging prices not related to the
costs of providing the service.

51. The case of non-dominant
communications firms is distinguishable
on several grounds. Among those
particularly relevant to AT&T's
arguments here is that at least since our
decision in the Private Line Case. 34
F.C.C. 217 {1963}, recon., 34 F.C.C. 1034
{1963), aff'd sub nom. Wilson & Co. v.
United States, 335 F.2d 788 (7th Cir.
1984), remanded, 382 U.S. 434 (1966), we
have consistently enunciated a policy
which employs coslts as the touchstone
for determining the justness and
reasonableness of rates. Our analysis of
the structure and market position of
what we have called non-dominant
carriers allows us to be assured that,
unlike the market considered by
Congress in adopting the Natural Gas
Act, these firms do not possess the
market power necessary o sustain rates
which are below, or above, costs. Thus,
we can predict with confidence that the
rates charged by non-dominant carriers
will be “just and reasonable” within the
meaning of the Communications Act
whether we require tariff support
material or not.

52.In any event, we intend to monitor
the tariff filings as well as the service
additions and suspensions of non-
dominant carriers during the transition
from a highly regulated to a more freely
competitive industry in order to prevent
any anticompetitive behavior. However,
based on our experience thus far with
the emerging competitive
telecommunications market, we believe
the potential for such abuse to be slight
and the risk more than outweighed by
the benefit to overall consumer welfare.

53. In sum, we conclude that our
adoption of a dominant/non-dominant
carrier classification scheme and the
concomitant application of different
regulatory rules by class of carrier
comes well within our broad discretion
and authority under the Act. We
furthermore affirm our tentative
conclusion that our scheme properly
reflects the public interest.

IV. Definitlion of Dominance;
Classification of Carriers

A. Introduction and Summary

54. Our goal throughout this
rulemaking proceeding has been to
establish a set of criteria to enable us to
determine whether there are certain
firms which could not rationally engage
in the activities proscribed by the
operative provisions of Title II of the
Communications Act, viz. Sections 201~
205 and 214. For convenience, we have
referred to such firms as non-dominant.
We have found that application of our
current regulatory procedures to non-
dominant carriers imposes unnecessary
and counterproductive regulatory
constraints upon a marketplace that can
satisfy consumer demand efficiently
without government intervention. In this
section we develop a test to classify
carriers as either dominant or non-
dominant. We start by defining
dominant carriers as carriers that have
market power (i.e., power to control
price}. Non-dominant firms, therefore,
are those which do not possess power
over price. Our analysis leads us to
conclude that the specialized common
carriers (also referred to as terrestrial
microwave carriers) and the resale
carriers {excluding the resellers of
satellite transmission facilities] are not
dominant. ** Therefore we revise our
tariff and Section 214 procedures for
these carriers.

B. Definition of Dominance

55. In the Notice, we proposed a
definition of dominance that we felt
would enable us to identify carriers that
are subject to sufficient competitive
pressure so that their performance is,
and can be presumed to continue to be,
in the public interest, without detailed
governmental oversight and
intervention. That definition of
dominance was one of market power.
We reasoned, based upon the well-
established teachings of modern welfare
economics, that a firm without market
power does not have the ability or
incentive to price its services
unreasonably, to discriminate among
customers unjustly, to terminate or
reduce service unreasonably or to
overbuild its facilities. The comments on
these findings generally have been )
supportive and have acted to strengthen
our tentative beliefs, °

56. Consistent with the Notice, we
define a dominant carrier as a carrier

Y As indicated we are also revising our Part 63
requisements a relieve domestic satellite carriers of
the prescnt requirement to obtain Section 214
autharization before activating each satellite
transponder.

“&:o, 00. the Comments of COWPS and NTIA.
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that possesses market power. Market
power refers to the control a firm can
exercise in setting the price of its
output.®! A firm with market power is
able to engage in conduct that may be
anticompetitive or otherwise
inconsistent with the public interest.
This may entail setting price above
competitive costs in order to earn
supranormal profits, or setting price
below competitive costs to forestall
entry by new competitors or to eliminate
existing competitors. In contrast, a
competitive firm, lacking market power,
must take the market price as given,
because if it raises price it will face an
unacceptable loss of business, and if it
lowers price it will face unrecoverable
monetary losses in an attempt to supply
the market demand at that price.

57. We have focused on certain
clearly identifiable market features in
order to determine whether a firm can
exercise market power. Among these
are the number and size distribution of
competing firms, the nature of barriers
to entry, and the availability of
reasonably substitutable services. The
presence of certain features, such as
barriers to entry, may allow a firm to
exercise market power. -

58. An important structural
characteristic of the marketplace that
confers market-power upon a firm is the
control of bottleneck facilities.5* A firm
controlling bottleneck facilities has the
ability to impede access of its"

. competitors to those facilities. We must

be in a position to contend with this
type of potential abuse. We treat control
of bottleneck facilities as prima facie
evidence of market power requiring
detailed regulatory scrutiry.

59. Control of bottleneck facilities is
present when a firm or group of firms
has sufficient command over some
essential commodity or facility in its
industry or trade to be able to impede
new entrants. Thus bottleneck control
describes the structural characteristic of
a market that new entrants must either

5 See, e.g. F. M. Scherer, Industrial Market
Structure and Economic Performance (2nd Ed.
1980).

%2Such control has received extensive review by
the courts. See United States v, Terminal Railroad
Ass'n of St. Louis, 224 U.S, 383 (1912); Eastman
Kodak v. Southern Photo Malerials Co., 273 U.S. 359
(1927); Associaled Press v. United States, 326 U.S. 1
(1945); United States v. Klegrflax Linen Looms, Inc.,
63 F. Supp. 32 (D. Minn. 1945); United States v.
Lorain Journal Co., 342 U.S. 143 (1951); Gamco v.
Providence Fruit and Produce Building. 194 F. 2d
484 (1st Cir.), cert. denied, 344 U.S. 817 (1952); Times
Picayune Co. v. United States, 345 U.S. 594 (1953);
Otter Tail Power Co. v. Unilted States, 410 U.S. 366
{1973); Mt. Hood Stages v. Greyhound Corp., 555 F.
2d 687 (9th Cir. 1977), vacated on other grounds, 437
U.S. 322 (1978).

s3See, e.g., A, D. Neale. The Antitrust laws of the
United States of America: A Study of Competition
Enforced By Lav (1968),

be allowed to share the bottleneck
“facility or fail.®¢

C. Classification of Carriers

60. In this part we analyze the
-telecommunications industry to
determine the carriers that have market
power. While we must identify, for
regulatory purposes, whether carriers
are dominant or non-dominant, it is.
performance of the marketplace in
satisfying consumer demand that is our
overriding concern and not the
performance of individual carriers per -
se.”® Thus our classification of carriers
or their individual service offerings is
not designed to help or hinder any one
particular firm or industry, but rather is
designed to enable consumers fo derive
the best attainable service from each
component of the telecommunications
industry, given the state of technology
as we know it today. ¢
61. Our analysis, for purposes of
exposition, is segmented into the
following-categories: telephone
companies, Western Union, domestic
satellite carriers (Domsats),
miscellaneous common carriers (MCCs,
also referred to as video terrestrial
microwave carriers), specialized ~
common carriers {SCCs, also terrestrial
microwave carriers) and resale and
value added carriers.

- .

5 For a discussion of the nature of institutional as
well as physical and econemic barriers to entry see
Nancy S. Barrett, The Theory of Microeconomic
Policy (1974).

% Consistent with the Notice, we generally treat
carriers as single output firms in this order. We do
not address the competitive service offerings of
dominant firms, nor the manner in which these
offerings should be regulated. A finding of

° dominance in this order for a particular firm entails

a continuation of our present regulatory treatment
of all of the activities of that firm. Similarly, carriers
are eligible for streamlined regulalory pmcedures
only if they are not dominant in the provision of any
services. We recognize this is a conservative
approach to regulation and we plan to deal with the
much more complex issue of the regulation of multi-
outpul carriers in a further notice of proposed
rulemaking. In short, our focus should shift from
carrier specific to market specific analysis in order

. to conform more closely to the dynamics of the
marketplace. See Second Computer Inquiry, 77
F.C.C. 2d 384 (1980).

58 AT&T complains-that our regulatory scheme
would disadvantage dominant firms since they
would be unable to respond as quickly as non-
dominant firms to the demands in the marketplace.
(Direct Comments, p. 34). Our duty under the Act is
to further the public’s ability to obtain *rapid

" efficient * * * communications service * * * at

reasonable prices” and we have determined, based
on this récord and our experience with competition,
that relaxing regulation in some instances will
better enable us to fulfill this responsibility. We
have found, however, that relaxed regulation for
such dominant firms as AT&T would not be in the
public interest. In this regard, however, we have
begun other efforts which may afford AT&T greater
pricing flexibility while maintaining sufficient
administrative oversight of such activities. See Cost
Allocation Manual, CC Docket No. 79-245 (released
June 26, 1980).

1. Telephone Companies

62. AT&T, including its 23 associated
telephone companies and its Long Lines
Department, dominates the telephone
market by any method of classification.
Currently, the Bell System controls
access to over 80% of the nation's
telephones. Since many of AT&T's
competitors must have access to this
network if they are to succeed, AT&T
possesses control of bottleneck
facilities. Therefore, we believe that
AT&T must be treated as dominant.

63. It is also clear that AT&T has
market power in long distance telephone
service given its overwhelming share of
the MTS and WATS market. The
growing demand for long distance
telephone service and the current
difficulties of entering this market on a
large scale with alternative distribution
., facilities confer substantial market
power upon AT&T. Thus, AT&T’s long-
run profit maximizing behavior, in tho
absence of regulation, may be to
increase price above cost for long
distance service. Given this very real
possibility, we will continue to apply the
full panoply of our traditional
regulationsto AT&T's long distance
telephone service.

64. AT&T also possesses significant
market power in the private line service
market. For example, from a statisticul
perspective, AT&T’s revenues for
private line services in 1978 amounted to
over $2 billion, while the revenues of the
specialized common carriers were about
$153 million.5? Although a precise
determination of AT&T's market share
in private line is not possible AT&T it
dominant in virtually every private line
service market where other common
carriers also compete.®® Further, we
have repeatedly found AT&T's prices for
private line services unlawful in terms
of the cost standards established by the
Commission.®® Given these conditions,
we believe it would be imprudent for us
to propose relaxation of our regulation
of AT&T’s private line service offerings
at this time. Therefore, we will continue

51See Customer Inlerconnection. Second Reporl
75 F.C.C. 2d 605 (1980). A complete reading of this
Report and its predecessor Is helpful in
understanding AT&T's dominance in the
telecommunications industry.

33See AT&T Private Line Rate Structure and
Volume Discount Practices, 74 F.C.C. 2d 1 (1979).

33See Multi-Schedule Private Line Service, 65
F.C.C. 2d 295 (1977): Telpak, 61 F.C.C. 2d 567 {1970),
recon., 64 F.C.C. 2d 971 (1977); Dutaphpue Digital
Service, 62 F.C.C. 2d 778 (1977), recon. dvmad 61
F.C.C. 2d 994 (1977), pel. for review dismissed svb
nom. AT&T v. F.C.C. NO. 77-1742. (D.C. Cir. May 21,
1979); Facilities for Other Common Carriers, 74
F.C.C. 2d 226 (1979): and Series 7000, 47 ¥.C.C. 24
1134 (1978), recon. denied, 70 F.C.C. 2d 2031 (1979),
aff'd sub nom. ABC v. FCC, No. 79-1261 {D.C. Cir.
October 9, 1980).
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to treat all of AT&T's basic {ransmission
offerings as dominant.%

65. The independent telephone
industry consists of approximately 1500
carriers that offer both local and .

- interstate services, As franchise holders
in exchenge areas these carriers possess
conirol of essential facilities,
Competitors in the voice or message
market must have access to the local
exchange facilities owned by the
independent telephone companies. The
independent carriers also offer
interstate services essentially on a non-
competitive, cooperative basis with Bell,
generally agreeing to Bell tariffs, The
profits of these carriers are determined
to a large degree by the settlements and
separations process. These
arrangements have the effect of tying all
telephone companies together in a joint
venture providing basic service, Thus,
all of these carriers share in AT&T's
market power. As a result of these
factors the independent telephone
companies are dominant and will
continue to be treated, for regulatory
purposes, in the same manner that they
are currently treated.®

2. Western Union

66. In the Notice we proposed fo
clagsify Western Union (WU} asa
dominant carrier because of its virtual
de facte monopoly of Telex/TWX
service. Telex and TWX were the only
significant domestic switched networks
dedicated to teletypewriter, that is,
written record service on an exchange
basis. mte%e hawe}veré téxgit "
proceedings to be resolved following the
Notice's release could result in market
alterations which might temper WiF's
ability to exercise market power. WU
was invited to rebut our finding as to its
classification.

87. In its direct comments WU urged
that Telex/TWHX are part of a broader
business communications market, of
which these services account for an
insignificant share. Were we 1o accepl
WU's market definition we could also
accept its conclusion as toits lack of 2
dominant position. We concur in the
selection of the market definition
standard which calls for reasonable
interchangeability among products as to
price, quality and use. United Stafes v,

“1t should be noted thet any enhanced service
that ATET offers must be supplied by a separale
subsidiary and will not. of course, be regulated as a
common carrier communications service under Tatle
k. See Second Computer Inguiry, 77 F.O.C. 2d 384
(19863,

*We recognize that certain independent
telephone companies may seek to enter either
service or geographic markeis in which they
currently do not participate, We do not decxde here
whether or under what conditions such an entrent
might be considered non-dominant,

E. I BuPont de Nemours & Co., 351 U.S
377 (1956}, We find. on this bas’s, that
W1Fs selection of a husiness
communications markel as the relevant
market is too broad and seemingly
ignores all but the roughest gradation of
interchangesbility,

68, k1 an appendix to its comments,
WU submitted 2 report by the Diebold
Group, Inc.. which compared eleven
services as to their substitutability with
Telex/TWX service. MTS and WATS
service were found moderately
substitutable, although they do not
include hard copy. Mailgram, the
proposed UL.S.P.S. ECOM service, and
first class mauil also were found
moderately substitutable even though
they require a minimum of one day lo
deliver, Communicating word
processors end time sharing terminals
were found moderately substitulable,
although not available to many users.
Private intercompany mail service and
telegram service were found poor
alternatives to Telex/TWX, due
primarily to lack of broad availability
and cost, respectively.

69, The only services found by the
Diebold Group study to be “very™
substitutable were “High Speed Faa"
and "Slow Fax", These services are
found comparable to Telex/TWX in
terms of price, quality and delivery ime.
Furthermore they are available to the
small uger. Nevertheless, facsimile
service offered to customers using
leased lines by Graphnet and potentially
by other firms is at an incipien! stage of
development.

70. While some have predicted that
the facsimile market will grow rapidly.
we have seen little evidence in this
record or in our own analyses to show
that Wil's position in the domestic
switched record market has declined fo
the extent that it can be said that
customers now have “reasonable
substitutes” readily available,
Moreover, WL now serves between
160,000 and 150,000 customers
interconnected with its network, We
note that the telecommunications
market places a value on switched
service networks being capable of
serving a lurge universe of address#s.
WLF's Telex/TWX network, extensive as
it currently is, obviously gives it a
substantial advantage over potential
competitors. We believe the lack of
direct substitutes for Telex/TWX
confers markel power on WU,

71. WU claims that any market power
it currently possesses wilt be virtually
eliminated by future marke! entrants,%

w5 o @l Pitect Comments of NTIA
b Token THOX Inestoelior 8 FGGC 21149
fraTay,

Thus, it is argued, that the potential of
new entities entering the market is
sufficient to deter supracompetitive
pricing. The Supreme Court has found
that "{Plotential competition, Insofar as
the threat survives * * * may
compensate in part for the imperfection
characteristic of actual competition in
the great majority of competitive
markets”, Unfted States v. Penn-Olin
Co, 378 1.8, 158, 174 (1964), quoting
Wilcox, Competition and Monopoly in
American Industry, TNEC Monograph
No. 21, 7-8 (1930). While we agree that
the future is likely to see major changes
in the relevant markets in which WU
now operates, for the reasons explained
above, we do not believe that the
substitutes available in the marketplace
are as yet having a sufficient restraining
effect on W1Fs pricing and marketing
conduct to justify a finding of non-
dominance at this time.®

72, We pole, however, that between
the issuance of the Nofice and this
order we have taken several actions
which we expect may have the result of
diminishing Western Union’s market
power. In Public Message Services, 71
F.C.C. 2d 471 (1979), recen. denfed, 73
F.C.C. 2d 151 (1979, we interpreted the
Communications Act as pot limiting the
provision of public message services to
Weslern Union. In our “Gaterwars”™
order we found that the public interest
would be served by authorizing the
international record carriers to
interconnect with their domestic
affiliates and to extend their services
directly to customers in additional U1.S.
cities, thereby substantially reducing the
IRCs" need to employ the services of
domestic cerriers for acceptance and
delivery of international traffic.% These
decisions reduce some of the
impediments to entry, and Brms already
are heginning to test the market for
profit opportunities. As the record
market continues to evolve, we
recognize that Western Union may lose
the market power it currently possesses.

3. Domestic Satellite Carriers

73. In our Netice we proposed fo
revise our regulatory procedures for the
demestic satellite carriers (Domsats)
because of the competitive nature of
their service offerings.** However,

& It prateoal Recornd Comrfors (Gatowas 3L 78

FC .23 115 foed.

¢ We perform & camer specific anchs's of the
Boms.ts bere 1o be connstent with the Notice in
this proceeding. We now recognize, however, that it
a4y be more appropnate 1 analyze the senices
tht the Domsats proside within the broades
epntext of the matket 1o which they compete and to
£.4c%0r it d the analys's the multi-onlpst nature of
the carnicrs providiag domeste satellde service. We
ghaa o employ such an analysis in a forther potice
of proposed rulemakng Sco el nste 53, 6. 77
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since that time, the demand for
transponder space has grown to exceed
the supply. There is little or no
transponder space currently available to
the public. Under such conditions,
unregulated firms would have the ability
to increase price above cost to allocate
transponder space. ' - .

74. We have found the appropriate
scope of regulation for the Domsats in
this proceeding to be particularly
elusive. For example, the industry
structure is complex. Satellites often are
used by firms as part of composite
systems using many different
transmission methods as in the case of
AT&T and GTE. Additionally, satellites
can be used to provide either message,
video or data traffic on a sole source °
basis. There also are varying degrees of
vertical integration in the industry, with
some firms owning the space segment,

- up-link and receive-only Earth stations,
and several others owning various other
combinations. The number of
permutations from combining all of the
above possibilities is great.

75. While it is clear that space
segment providers possess market
power, it is not clear that consumers are
better off with rate regulation of the
Domsats. If prices for transponder space
are constrained, the market power is
transferred to Domsat resale carriers. If,
in turn, the prices of the resale carriers
are constrained by regulation, it is likely
that the windfall rents will be reaped by
firms, such as cable systems and
program suppliers, rather than the
general populace. Under such
conditions, the benefits of regulation are
questionable. As a matter of policy and
law, the question devolves to the
meaning of “just and reasonable” under
Section 201(b) of the Act, 47 U.S.C. .

§ 201(b). We recognize that this agency
traditionally has interpreted just and
reasonable as cost-based. However the
dilemma posed by the Domsats may
require a reinterpretation of our general
philosophies. We intend to consider this
complex issue in the near future.

¢ Although we have dedicated a great deal of our
resources in the past two decades to establishing a
cost based system of rates, see, e.g., American
Telephone & Telegraph Co., 61 F.C.C. 2d 587 (1976),
64 F.C.C. 2d 971 (1977), 65 F.C.C. 2d 64 {1977), 67
F.C.C. 2d 1441 (1978), aff'd in relevant part sub nom.
ARINC v. FCC, No. 77-1333, (D.C. Cir. June 24, 1880)
{pet. for rehearing pending), we have done so *
because we recognized that the industry affected
was becoming more competitive. We have been
most concerned with adherence to this system with
respect to the rates of the dominant interstate firm,
ATS&T. With respect to other firms, however, it may
be reasonable because of long term consequences
fiot to adhere inflexibly to the cost-based standard
but “to make the pragmatic adjustments called for
by particular circumstances”. Permian Basin Area
Rale Cases, 390 U.S. at 777, quoting FPC v. Natural
Gas Pipeline Co., 315 U.S. 575, 586 (1942).

76. For present regulatory purposes
we must classify the Domsats under the
test developed here. Since there is a cost
advantage to satellite transmission, ‘
pricing at the market price established
by the landhaul carriers, primarily
AT&T, will confer economic rents upon
the Domsats. In order for the supply of
Domsat facilities to be competitive,
there must be ample opportunity for
additional entry. Yet there currently is a
technical limit on the number of
satellites that will be operating in the
near term. The Domsats therefore are in
a position to allocate their limited,
number of transponders among a larger

- number of customers by raising price

until the number of customers
demanding transponders equals the

_available supply of transponders. Thus

the Domsats possess.market power and,
we believe, must be classified as
dominant, 5%

4, Miscellaneous Common Carriers

77. The miscellaneous common
carriers relay.video signals and their
corresponding audio components by
terrestrial microwave links. The MCCs
provide service throughout the nation,
often on remote routes in Western states
not served by other video -
interconnection methods.% While the
MCCs compete generally with the
Domsats in the provision of video
interconnection service, currently the
Domsats do not relay the signals of the

major networks. In remote areas without

good over-the-air reception, the demand
for network signals is intense.? Thus,
the MCCs have the power to raise price
over cost in some instances, We believe
this power is limited because of
potential competition from Cable
Television Relay Stations (CARS).
Nevertheless, there is no readily
available alternative to the network
service provided by the MCCs in some
areas, and a CARS system normally will

& Carriers providing earth station facilities for
transmit or receive service only will be classified as

. non-dominant. These firms do not provide the space

segment but merely offer their customers the means
to utilize the transponder space which the
customers have already obtained. Thus, the market
power of a Domsat or Domsat resale carrier is not
transferred to these firms. Examples of such carriers
include: American Television and Communications
Corp; Channels of Blessings; Colony Satellite
Services, Inc.; CPI Satellite Telecommunications,
Inc; Greater Starlink Corp., Pappas Satellite,
Satelink, Inc., Satellite Networks, Inc., Satellite
Services, Inc., Satellite Signals Unlimited, Inc.,
Satellite Transmission and Receiving Co., So.
Florida Cable Television Corp., Western Satellite
Corp., and Wold Communications, Inc.

¢ For a graphic depiction of the coverage
provided by the MCCs, see Television Factbook
(1979). .

€ See, e.g., R. G. Noll, M. ]. Peck and J. ]
McGowan, Economic Aspects of Television
Regulation (1973).

take some time to be ordered,
constructed and begin operation, even if
there are no complications it the
application process, equipment .
purchasing and station construction.

78. Although we proposed to treat
carriers thdt distribute network signuls
differently, several parties have stated
this would create “serious confusion
and inconsistencies.” ¢8It appears that
any differentiation among the MCCs for
regulatory purposes may create
administrative and economic
inefficiencies, such as distorting the
choice of programming distributed by
the MCCs. Thus, we classify all of the
MCCs as dominant and will continue in
force our regulatory procedures for the
MCCs established in American
Television Relay, Inc., supra 63 F.C.C.
2d 911 (1977), recon. denied, 65 F.C.C 2d
792 (1977). Here again we recognizo that
our approach is a conservative one.
Given the fact that terrestrial video
interconnection is a technology that hus
been, and will continue to be, faced with
declining demand, we will revisit our
regulations of the MCC's in the near
future to determine whether they can ba
designed to promote more efficient
service to the public, while satisfying
the just and reasonable standard of the
Act. .

5. Specialized Cominon Catriers

79. The specialized common carriers
{8CCs) provide terrestrial voice und
data services in direct competition with
the established telephone carriers.®? In
1979 the SCCs owned approximately
30,000 voice-grade circuits in the top 100
markets.” By comparison AT&T alone
owned 2.3 million individual
interexchange circuits and more than 80
million exchange loops.”™ As a result, the
SCCs always face a direct compelitor
that offers a readily substitutable
service: And, because AT&T’s rates
constitute an unbrella price the ratas
charged by SCCs are clearly
constrained.” Indeed, any aftempt to

& Direct Comments of ABC, CBS, and NBC, p. 4
See also the Direct Comments submitted by Gordon
and Healy for various MCCs.

€We consider the following carriers to ba SCC's
for purposes of this rulemaking: MCI
Telecommunications Corporation, Southern Pucifie
Communications Company, United States
Transmissions Systems, Inc., Goeken
Communications, Inc. and Western
Telecommunications, Inc. '

 Direct Comments of AT&T, p. 28, \

" Comments of AT&T fn Dockel 79-245, at 11-2
{December 4, 1979). ]

%2 Although is is theoretically possible for u
specialized common carrier to possuss a cost
advantage over both AT&T and its other rivals and
thus be able to reap a supranormal return on its
investment, we do not have any evidence to this
effect. Moreover, because of the higher risk faced by
the SCCs and the need for dynamic efficloncy i the

Footnoteés continued on next pago
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price above AT&T's rates will be
frustrated by an immediate loss of
service.

80. We also emphasize that an SCC
could not rationally price above its costs
since entry barriers are sufficiently low,
An SCC setting its rates too high would
encourage other firms to enter the
market, offer the same or improved
product at a more reasonable price, and
capture a share of the market.

81. By the same token, there is no
potential barm to consumers from SCCs
pricing their services below cost since
they do not possess the ability fo drive
AT&T out of the market.” Nor do they
have the ability to recoup the losses
from a predatory campaign since, as
indicated, they cannot set prices above
cost. Thus, the likelihood of a predatory
pricing campaign by a SCC ending up
with the predator as monopolists is
virtually non-existent. Therefore, we
conclude that the SCCs are not
dominant.

6. Resale Carriers

82. Resale carriers lease circuits from
underlying carriers and use them to
provide service to their customers.?*
These carriers essentially act to enforce
good industry performance. If a
particular service is not being provided
adequately to consumers, these carriers
often act to fill the void. The resale
carriers also have the potential to
undermine price discrimination schemes
by the existing dominant carriers by
engaging in arbitrage. Given the low
barriers to entry into these operations,
resale carriers appear to be more
subject to actual and potential
competition than any other
telecommunications industry. As a
result of the multitude of actually and
potentially substitutable services
available, they have no power to raise

Footnotes continued from last page

SCC market to satisfy consumer demand, we
believe the public will be served best if an efficient
SCC is rewarded by the marketplace rather than
burdened by the government with
counterproductive regulation. We note that given
the structural characteristics of the market such as
low entry barriers no one SCC should be able to
gain an advantage that would lead to consumers
being disadvantaged.

7 For example, the net communications plant for
all of the SCCs in 1979 was less than $300 million.
AT&T had & net investment of over $26 billion in
interstate operations alone in 1979,

7 At the time the Notice was released there were
seven resale carriers, not including satellite resale
carriers. See Notice n. 18. Since then eleven
additional resale carriers have filed tariffs. They
are: DAG, Inc., Hyatt Corporation, Leased Data
Services, Inc., National Communications
Corporation, Pacific Network Communications
Company. TransNational Network, Inc.. United
Network Service, Inc., United States Telephone
Communications, Inc., Telshare, Teltec Savings
Communications Company, and Vector
Communications, Inc.

prices above the rates charged by the
underlying carrier plus an allowance for
the cost of their operation (even ifitis
cost efficient). Such an overpriced
service could not be sold in this
compelitive market. Thus we conclude
the resale carriers are non-dominant.
83. We exclude satellite resale
carriers from the above discussion
because there currently is a limited
number of transponder spaces available
which, in turn, limits the number of
competing resale carriers. Moreover,
because the Domsats are unable, under
a system of rate regulation, to capture
the rents from the shortage of
transponder space, this market power
can be utilized by Domsat resellers.
Thus, we conclude the resale carriers of
satellite facilities are dominant.”

D. Conclusion

84. We have defined dominant
carriers as those having market power,
ie., power to ot control price. We have
analyzed each of the components of the
telecommunications industry and have
concluded that the telephone companies,
Western Union, the Domsats, Domsat
resale carriers and the MCCs are
dominant and will continue to be
regulated as they are today. Specialized
common carriers and resale carriers will
be considered non-dominant, and as
such are eligible for our revised
regulatory procedures.”®

V. The New Rules for Non-Dominant
Carriers

A. Introduction

85. The streamlined procedures we
now adopt for non-dominant carriers are
intended to enable them to respond to
the demands of the competitive
marketplace with 2 minimum of
regulatory interference. These carriers
will be afforded the flexibility to
experiment with price/service offerings
without the burden and delay of
aftempting to compile and produce
substantial economic supporling data
well in advance of when they will be
permitted to market the service. They
will now also be authorized to enter
new markets quickly where they
perceive competitive opportunities exist,

S Examples of such dominant Domsat resellers
include: Amenican Satellite Corp, ASN, Inc..
Satellite Communications Systems, Inc., Southern
Satellite Systems, Inc., United Video, Inc, Eastern
Microwave, Inc., and Transponder Corparation of
Denver.

*In our decision in Secord Computorl 3.7 77
F.C.C. 2d 384 (1980), we found that enhunci-d
services w ere nol COMMON CATNEr CHMMULICIYoNS
scrvices within the me1ning of the Act and are not
reguluble under Title IL As & result, these
procedures apply only to carners proval.og basic
senvice.

or leave others on relatively short notice
if their projections are not realized.

86. We have not relieved these
carriers from all of our regulatory
policies which we believe may constrain
their ability to compete effectively in the
marketplace. Rather, our new regulatory
approach has been designed to balance
our duty to refrain from imposing
unnecessary regulatory burdens upon
these carriers, Home Box Office v. FCC,
567 F.2d 209 (D.C. Cir.), cert denied, 434
U.S. 829 (1977). Geller v. FCC, 610 F.2d
973 (D.C. Cir. 1979), with our recognition
that additional “deregulatory™ actions
are both more far reaching in their
implications and based on less familiar
analyscs.

87. We fully appreciate that further
action may be warranted. Indeed, some
commenters argue that our propesals go
too far while others believe that they do
not go far enough. We, of course, will
monitor the impact of our new rules and
modify them where necessary. But.
nearly a decade of experience with
competitive entry convinces us that this
regime can be adopted safely now, and
will go a long way toward promoting
competition and related consumer
benefits. A detailed discussion of these
rules and the changes we have made to
them after careful analysis of the
comments is set forth below.

B. Presumption of Lawfulness

88. The economic underpinning of our
proposal to streamline the regulafory
procedures for non-dominant carriers
flows from the fact that firms lacking
market power simply cannot rationally
price their services in ways which, or
impose terms and conditions which,
would contravene Sections 201(b} and
202(a) of the Act. For reasons we have
discussed in detail in the Notice (paras.
45-49) a non-dominant competitive firm,
for example, will be incapable of
violating the just and reasonable
standard of 201(b). If it charges
vnreasonably high rates or imposes
unreasonable terms or conditions in
conjunction with the offering, it would
lose its market share as its customers
sought out competitors whose prices and
terms are more reasonable. As also
explained, it is equally unlikely that a
competitive firm would engage in a
strategy of below-cost or predatory
pricing in an attempt to drive rivals out
of the markel. This is especially true
where it faces a dominant firm, such as
AT&T, as an actual or potential rival
and barriers to the entry of new firms
are lowered.

89. Similarly, a non-dominant firm
cannot rationally engage in the type of
unlawful discrimination condemned by
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Section 202(a) of the Act.” (Notzce
paras. 51-54). As discussed in the
Notice, price (or term) differentials,
when offered by carriers lacking price
control, are indicative of competition—
not of wealth-transferring price
discrimination schemes. We, therefore,.
tentatively concluded in the Notice that
the rates and other terms of the tariffs
filed by non-dominant carriers could be
considered presumptively lawful, and
significantly, most of the commenting
parties agree.

90. AT&T, however, dlsputes our view
that non-dominant carriers would be
precluded from engaging in unlawful
price discrimination and in fact claims -
that they have every incentive to do
s50.7 For support AT&T cites an article
by R.D. Willig, at the time a Bell
Laboratories economist, in the Spring
1978 volume of The Bell Journal of
Economics entitled “Pareto-superior
Nonlinear Outlay Schedules.” That
article attempts to prove that public
utilities in particular will benefit
themselves and all consumers by
arranging prices a long a nonlinear
outlay schedule that offers the largest,
consumer a marginal price equal to
marginal cost with everyone else paying

a price which exceeds marginal cost by -

various degrees. The iniplication is that
as a matter of public policy, society’
would be bettered by giving large firms
price discounts from average cost rates.
. 91. Beyond the merits of such a policy
itself, the analysis assumes, among
other things, that the utility’s production
function is characterized by economies
of scale, and that its product cannot be
readily traded among individual
consumers (i.e,, cannot be resold). Both
of these assumptions are highly
debatable. In particular, AT&T itself
now favors a policy of resale and shared
use of its services under certain
circumstances.” The fact that carriers
imposed restrictions in the past to
prevent resale of various services is, we
believe, significant evidence of the
resalablhty of telecommumcatlons
services.

. 92, Substantive criticism of the Willig
arhcle is provided in the Spring 1980
volume of The Bell ]ourna[ of
Economics by ]. A, Ordover and J. C.
Panzar in *On the Nonexistence of
Pareto-superior Outlay Schedules”. The
authors, one of whom also is a Bell

7 A nccessary condition for & seller to practice
price discrimination profitably is that it have some
market power. See F. M. Scherer, Industrial Market
Structure and Economic Performance Chapter I (2d
ed. 1980). Non-dominant firms, by definition, do not
possess market power.

™ Direct Comments of AT&T, pp. 30-36.

% See AT&T Initial Comments in CC Docket No.
80-~54.

Laboratories economist, point out that
users of utility services often compete'in
final product markets, thus nullifying the
assumption that user demands are
mdependent They conclude that a
uniform price above marginal cost (e.g.,
equal to average cost) may be Pareto
efficient, given available policy
instruments. %

93. Although both ARINC and SIAC
generally support our new rules, they
challenge the wisdom of our proposal to
consider rate increases filed by non-
dominant carriers as presumptively
lawful. In doing so, they argue, we
would violate Section 204(a) of the
Act 8 by effectively shifting the burden
of proof in rate hearings from the filing
carrier to the opponent, Assertedly, the
latter would now have the responsibility
to show why the rate was

. unreasonable.®2 The commentors’ fears

in this regard, however, are unfounded.
- 94, The burden imposed on the filing
carrier by Section 204 applies only after
the Commission “upon complaint or
upon its own initiative without
complaint, upon reasonable notice,
enters upon a hearing concerning the
lawfulness thereof”. 47 U.S.C. § 204(a).
Our use of a presumption of lawfulness
for non-dominant carrier rates is
applicable to their filing and not to any
hearing subsequently convened as to
their lawfulness. Under the system of
carrier-initiated tariff filings created by
the Communications Act, see AT&T v.
FCC, 487 F 2d 864 {2d Cir. 1973), and
under our rules, 47 C.F.R. § 1.773(a),
petitioners must demonstrate why a
particular tariff filing should be
suspended, investigated or rejected. In
that sense, it may be said that our action
here leaves the question of burden of
proof regarding rate filings unchanged.
See also Tariffs-Evidence, 40 F.C.C. 2d -
at 152, Thus, Section 204 is not
applicable in the first instance. We have
no intention of altering the operation of
Section 204 as to the burden of proof if

80We also emphasize that not all price
discrimination is condemned by the Act. Section
202(a) of the Act prohibits, inter alia, unjust,
unreasonable or undue discrimination in rates
between like services. We believe that this
proscription applies when the class of customers
being discriminated against has no effective
alternative source of supply while customers
benefiting from the discriminatorily low prices are
buying service in 2 market-with competing
suppliers. The non-dominant carriers we have;
identified today do not offer services in markets
that offer this opportunity.

# Section 204(a) of the Act. 47US.C. § 204[0),
provides in pertinent part: “{at] any hearing-
involving a charge increased, or sought to be
increased, the burden of proof to show that the
increased charge, or proposed charge, is just and
reasonable shall be upon the carrier * * *.

82Direct Comments of ARINC, p. 18-21; Direct
Comments of SIAC, p. 8-11.

and when a hearing on such rates were
to be initiated.

85. ARINC and SIAC also challenge
our conclusion that non-dominant firms
cannot charge unreasonably high rates,
pointing out that because of AT&T's
price leadership ability a competitive
carrier could set its rates above its own
costs but below those established by
ATE&T. This argument fails to account
for the competitive pressures exerted
upon the carrier seeking to charge a
supracompetitive price.by other non-
dominant firms. We believe that the -
presence of multiple non-dominant
firms, each striving to expand its
customer base by offering the best
service at the lowest prices, will
preclude such a strategy from
succeeding.

g6. In sum, we affirm our decision to
cénsider the tariffs of non-dominant
carriers to be presumptively lawful and
as such can reduce several of the tariff
filing burdens we impose upon them.

C. Section 61.38 Dala

.97, The major tariff filing burden we
now impose upon non-dominant carriers
is the requirement that they support
their tariff proposals with extensive cost
and other economic data as set forth in
Section 61.38 of our Rules, 47 C.F.R,

§ 61.38. Although the original purpose of
Section 61.38 data was to assist us in
analyzing new tariff filings by monapoly
or near-monopoly carriers under the
appropriate statutory standards, we
found that the information would also
be useful when a carrier sought to offor
a competitive service so that we could
implement our policy objective of
maintaining competition on a full and
fair basis. Tanffs-E'vzdence. 40F.C.C. 2d
at 153. Our experience over the past
decade with competition, however, has
demonstrated that the tariffs of
competitive non-dominant carriers are
to a large extent determined by
marketplace forces.® This experience
has shown also that we can rely upon
competition to meet the service needs of
the public at prices and under terms and
conditions which do not contravend tha
requirements of the Act and can be
presumed to be lawful.5* This, in the
Notice we tentatively found that the
submission of Section 61.38 data by non-
dominamnt competitive carriers was
unnecessary, and proposed to relieve

8 Indeed, MCI states that it does not have the
resources to engage in sophisticated economic
studies either before of after entry into thoe
markelplace. Instead, it relies primarily on informul
market feedback. Direct Comments of MCL, p. 12,

84 See also Customer Interconnection, 61 ¥.C.C. 2d
766 (1976), and 75 F.C.C. 2d 506 (1980}, In which we
found that competition in the provislon of dustomer
equipment has benefited the general public by
spurring Innovation and meeling unmel needs.
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them from having to supply this
information.®

98. Our proposal is supported by most
of the commenters; AT&T and USITA,
however, argue that Section 61.38 data,
at least in some modified form, should
continue to be required from all carriers.
According to them, elimination of tariff
support materials would effectively
preclude any opportunity for the public
or the Commission to determine whether
tariff proposals comply with Sections
201 and 202 of the Act.*¢

99. This argument is unpersuasive.
Indeed, it ignores the fact that the filing
of Section 61.38 data by competitive
non-dominant carriers nullifies many
consumer benefits that competition
produces. Because the cost of
developing this information is relatively
great for a non-dominant carrier, the
rates paid by its ultimate users are likely
to be higher than if all competitive
carriers were free from this unnecessary
regulatory burden. Further, the required
submission of these data forces a carrier
to reveal to its competitors in advance
the fruits of its own analysis and
initiative, thereby discouraging the
introduction of new innovative service
offerings. And, even when a carrier
decides to experiment with new service
or rate changes, these existing
regulations provide a vehicle for
competitive harassment and delay by
permitting challenges not to the merits
of the filing but to the technical details
of the accompanying cost support
materials.™

100. AT&T and USITA overlook these
rather significant drawbacks to
requiring non-dominant carriers to file
Section 61.38 data, choosing instead to
concenirate on the protection such
information presumably affords the
public. Whatever the scope of Section
61.38, See, Associated Press v. FCC, 448
F.2d 1095, 1104 (D.C. Cir. 1971}, guoting
American Farm Lines v. Black Ball

$5These carriers, however, would have to submit
a concise information stetement explaining their
proposals and setting forth the basic rates, terms
and conditions of serivce. We did not propose to
relieve dominant carriers from providing Section
61.38 data since we have found these data are
necessary fo detect unlawlul cross-subsidization
between their competitive and near-monopoly
services.

% Direct Comments of AT&T. pp. 60-64; Reply
Comments of USITA. p. 3. See also Direct
Comments of MCL pp. 6-8: Direct Comments of
Multimedia, p. 6; Direct Comments of Teleprompter,
Pp. 16-18: and Direct Comments of Communication
Network Systems, p. 2.

%2 As we noted in the Notice. approrimately three-
quarters of the petitions o suspend or reject filings
of competitive carriers come from other carriers
rather than customers. These petitons are often
based on technical deviations from Section 61.38
requirements {Notice para. 7). See also RCA
Americon Communications, Inc., 68 F.C.C. 2d 426
(1978]).

Freight Service, 397 U.S. 532 (1970), IBM
v. FCC, 570 F.2d 452, 456 (2d Cir. 1978);
but see, ARINC v. FCC, supra, Sl Op. at
25, the information produced thereunder
can only be uselul when unjust and
unreasonable rates are a realistic
possibility. We have already explained
why we do not believe this is the case
here.

101. In any event, we will continue to
monitor the tariff proposals of non-
dominant carriers. If a tariff filing made
by one of these carriers appears to be
unlawful, we are empowered to extend
the effective date of the tariff and
require the carrier proposing it to submit
supporting materials. Such an approach
is far preferable to the mechanical,
blanket imposition of unnecessary and
costly regulatory burdens upon these
carriers. We therefore adopt our
proposal relieving non-dominant
competitive carriers from submitting the
data required by Section 61.38 of our
Rules when they file their tariffs.®

D. Notice Periods

102. We have decided also to make
final our tentative decision reducing to
14 days the advance notice period for
non-dominant carrier tariff filings.
Because these carriers operate in a
competitive environment, they must
have the flexibility to adjust their rates
and practices to the demands of the
marketplace without undue delay. At
the same time, we recognize that some
period of review may be justified. OQur
adoption of a 14 day notice period seeks
to strike the proper balunce. As such, it
is no more than a modest step designed
to reflect more accurately the’new
competitive realities while ensuring
against aberrational filings by non-
dominant carriers which may raise
questions of lawfulness.

103. Although most commenting
parties support our decision, a few
suggest that we should adopt different
notice periods. At one extreme, Com-Net
believes that an advance notice period
of 60 days is required when the service
affected is being shared or resold. It
argues that such a lengthy notice period
is necessary in order to allow sharers
and resellers sufficient time to pass cost

" ABC. CBS, and NBC supges! that the
Commission should afford regulatury recognitionto
contracts between competitive carners and uscrs Ly
allowing relevant provisions to be filed a5 turfls
and by adopting a policy thut tanff revis:ons
inconsistent with the undetlying cantract are
presumed to be unlawful. (Direct Comments pp. 4~
10). Simlarly, Plexas ashs us fo gise binding effect
to carrier-user contrac! provisions which specify
notice periods for tanif changes longer than 14 days.
Direct Comments pp. 9-10] Because these reguests
are beyond the scope of the proposals in the Nolce
we will not consider them here.

increases through to the ultimate users.*®
Com-Net implies that the public would
be benefited by the imposition of a rule
designed to protect the profit margins of
a class of carriers. It has not shown, nor
is it at all likely that it could show, that
this would be the case. Advance notice
requirements, of whatever duration,
create impediments to businesses
attempting to respond as quickly as
possible to consumer demand. Com-
Net's argument offers no basis for
exacerbating that impediment beyond
that created by our proposed rule.

104. AT&T urges us o adopt a notice
period of at least 30 days. It objects to
the 14 day period as unnecessarily short
and inconsistent with congressional
intent in that it would deprive the public
of the time needed to review a carrier’s
tariff filing.* We disagree. As we
emphasized in the Notice, complainants
do not have a statutory right to
suspension or rejection. See, e.g.,
Associated Press v. FCC, 448 F.2d at
1103; Trans Alaska Pipeline Rate Cuases,
436 U.S. 631, 638 n. 17 (1978). In any
case, Congress has granted this
Commission broad discretion to
determine the proper notice period for
tariff filings. See AT&T v. FCC, 503 F.2d
612 {2d Cir. 1974).” Even when it
extended the maximum notice period to
90 days just four years ago, (P1. 84-376
approved August 4, 1976, 90 Stat. 1080),
Congress professed its expectation that
we would use the full notice period only
where there was a compelling reason to
do so. See H.R. Rep. No. 84-1315, 84th
Cong. 2d Sess. 3 {1976} and Sen. Rep. No.
94-918, 94th Cong. 2d Sess. 6 {1976).
Moreover, our new policy provides
ample protection for the public since we
are retaining discretion to extend the
nolice period to the full 90 day period if
upon our initial review (or the filing of a
petition) we determine that a tariff filing
of a non-dominant carrier warrants
more extensive analysis. For these
reasons, we reject AT&T's
recommendation that we adopt a longer
notice period.

105. On the other hand, SPCC believes
that a one-day advance notice period for
non-dominant carrier tariff filings is
sufficient, pointing out that the
competitive market will properly control
the rates and structures proposed by

#D.reet Comments of Com-Net, p. 2.

*Direct Comments of ATAT, pp. 56-60. ATAT
believes that all carriers shauld be eligible for amy
reduced natize penzd adopted.

BAT&T whes onlangaogein this dodsianto
shuw that gur achion here would undereut the
purposcs intended By Congress in requiring notice,
The apinton, Fawever. shows otherwise. TEe Court
emphatically affirmed aur broad discretiznin this
urea, d:smissing as frivolous the suzzestan that the
ennzressional schere represents a plan with an
trmutable bme table. 503 F2d at 618,
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these entities.?? Because our goal in this
proceeding is to enable the marketplace
to satisly consumer demand as
effectively as possible consistent with
the statulory scheme; SPCC’s suggestion
has some appeal. In fact, we considered
a one-day advance notice period when
we developed our proposals. Notice,
paras. 56-58. Nevertheless, we believe
that a 14 day period is preferable as we
introduce our new policies. This period
seems to provide the agency and the
public adequate opporftunity to Teview
filings but allows carriers to implement
their plans as quickly as possible
consistent with that opportunity. Should
it develop that such an extended notice
peribd is not necessary or justified, we
will alter it.

106. In sum, we have determined that
the 14 day advance notice period for
non-dominant carrier tariff filings as
proposed in the Notice is reasonable
and proper, and, accordmgly, we adopt
it.

E. Suspension Standards

107. Because the tariff proposals of
non-dominant carriers could be
considered presumptively lawful, we
announced in the Notice that we would
not suspend the filings of these carriers -

except for the most compelling reasons. .

To secure a suspension, a petitioner
would have to demonstrate generally -
that the injury to compelition from
allowing the proposal to become
effective was greater than the harm to
the public from depriving it of the
service proposed. In order to make-this
demonstration a petitioner would have
to show: (1) thatthere is-a high
probability that the tariff would be
found to be unlawful after investigation
(likelihood of success on the merits); (2)
that any harm alleged to competition
(which we believe accomplishes public
interest benefits) would be more
substantial than that to the public
arising from the unavailability of the
service pursuant to the rates-and
conditions preposed in the tariff filing
(e.g., that the proposed rate is
predatory); (3) that irreparable injury
would be suffered if suspension does
not issue; and (4) that the suspension
would not otherwise be contrary to the
public interest. Notice, para. 60.

108. Among the commenting parties
only AT&T challenges our proposed
suspension standards, arguing that the

injunctive-type relief showing necessary

92Direct Comments.of SPCC p. 12. Italso
recommends that wemodify the time periods for
filing suspension and rejection petitions asvell as
replies toreflect the 14 day notice period. We have
modified these procedures in a geparate document,
FCC 80-526 {released September 18, 1980}, and
hence we necd not consider the issue here.

for suspension is at odds with the Act.
Apparently, AT&T believes that such a
showing would be difficult to make and
“thus would virtually foreclose the
public’s ability 1o secure suspension.
109. The standard we propose is no
more difficult than the standard - N
commonly relied upon by the.courts in
determining whether to grant a stay or

- preliminary injunction. And, after all,

the suspension power has its roots in
these judicial remedies. Arrow
Transporiation Co. v. Southern Railway
Co., 372 U.S. 658, 662-669 (1963).
Moreover, it is well recogmzed that our
authority to order rate suspensions is
one committed solely to agency
discretion. See id.; Southern Railway
Co. v. Seaboard Allied Milling Corp.,
442 U.S. 444 (1979); Assaclated}’ress V.
FCC, 448 F.2d 1095 (D.C. Cir. 1971); The
* Gonnecticut Light and Power Co. v.
FERC, No. 78-2312 (D.C. Cir. May 30,
1980). Under these circumstances,
therefore, we are at a loss to perceive
how any rights inherent in the Act
would be violated by our proposal.

110. In any event, we believe that to
the extent the procedure has the effect
of discouraging frivolous petitions, the
publicinterest and the Commission
processes are well served. In our view,
other things being equal, competitors
should devote their time and energies to
devising new and innovative services
and pricing strategies rather than
complaining about each other’s tariffs.
Thus, we reject AT&T's contention that
our suspension standard is inconsistent
with the Act and we have decided to
adopt it. )

111. Finally, we recognize that our -
statement in the Notice, para. 60, that an
“important factor” in overcoming the
presumption of Jawfulness is whether
the petitioneris a customer may have
been overly broad. This statement was
intended to reflect our perception that
customersmormally do not have
strategic incentives to delay the
effectiveness of a rateto protect a
customerbase. On the other hand,
customers may have proprietary
interests inpreventing rate changes,
particularly if those changes inveolve
increases. We recognize that customer
petitions will represent the self-interest
of the petitioning party. Thus, we modify
the view implied by ‘the language in

paragraph 60 of the Notice that customer

9 Direct Comments.of AT&T, pp. 36, 57, 60-64.
AT&T mistakenly reads our rules as precluding an
investigation of a tariff filing of a non-dominant
carrier if the four-part suspensionstandard isnot
met. As always, we may.consider-whether tariff
proposals of these carriers should be investigated,
either.on the basis of the pelition or on our own
initiative even though the petitioner failsto
demonstrate that a tariif should be suspended.

petitions should always be viewed
differently than those of petitioning
competitors.

F. Financial Reports

112. In Appendix D of our Notice we
proposed that eligible carriers (i.e.,
carriers we find to be non-dominant)
submit annual financial data *'* * *
so that we may betler evaluate overall
industry performance in conjunction
with the proposals and observe the
interplay of market forces". Notice,
para. 32, Although these data are not
required to establish the presence or
absence of market power, we felt that
they would be useful in monitoring the
effects of the changes we are making in
ourregulatory approach to ensure
conformance with desired effects.

113. We have decided not to impose
this reporting .reqmrement upon non-
dominant carriers at this time. The
Common Carrier Bureau has begun an
effort to examine all reports now filed
by all carriers. Thus, any modifications
to the reporting requirements imposed
upon non-dominant carriers will be
considered during the course of that
examination.®

G. Section 214 Regulation of Non-
Dominant Carriers

114. In the Notice the Commission
proposed to amend Part 63 of its Rules
which implements the present Section
214 re